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RAILWAY RATE REGULATION. 


AILWAY rate regulation is now the subject of a brilliant 
debate in the Senate, a debate largely confined to legal 
questions, chief of which is whether or not Congress can give a 
commission the power to make railroad rates without giving in- 
terested parties a day in court to determine whether such rates are 
legal and binding. Senators Spooner, Knox, Bailey, and Foraker 
have spoken with learning, clearness, and power. They all agree 
that the Hepburn Bill must be amended to give the courts an op- 
portunity to review the rates made by the commission, or there is 
great danger that any legislation may be declared unconstitutional, 
on the ground that it provides for taking from an owner the in- 
come of his property by the mere fiat of a commission, without 
giving him any day in court, any “ due process” of law, within the 
Constitution. 

President Hadley, in his able discussion of the subject in the 
Boston Evening Transcript of April, 1905, touched upon the 
necessity of being conservative and remembering the rule “ more 
haste, less speed ” in legislation of this character. His conclusion 
was: 


“‘ But while Congress could undoubtedly increase the powers of the Inter- 
state Commerce Commission if it wanted to, and that without any serious 
financial damage to the railroads, it is improbable that such action would 
result in much good to the public.” 


More recently, President Hadley is reported to have taken sub- 
stantially the same position, but to think that the public demand 
is such that some legislation must be enacted. 
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What are the points to be kept in mind in considering this 
subject? 

1. Even the Interstate Commerce Commission concedes that 
our railroad rates are not too high; that this issue is “ obsolete.” 
From 1887 to the present time but few cases have been brought 
before the Commission on this subject, and in but a single instance 
has one of them been carried to the Supreme Court of the United 
States. ‘Either the railroads have complied with the suggestions 
or decisions of the Commission, or the lower federal courts have 
compelled them so to do, or have overruled the Commission for 
its mistakes. It follows that neither producers nor consumers 
have any grievance here, because the rates in this country are so 
much lower than those in any other as to show that the utmost pos- 
sible commercial freedom is advisable in dealing with railroads. 

2. Our rate legislation grew out of unjust discriminations. The 
publicity given to railroad rates, contracts, and arrangements by 
the Interstate Commerce Act and the Elkins Law, making the 
shipper as well as the carrier guilty for violations of the Interstate 
Commerce Act, have largely ended such discriminations. Neither 
publicity nor an act like the Elkins Law can instantly end such 
abuses; but the experience of England shows that patience and a 
reasonable enforcement of our statutes will end unjust discrimina- 
tions and preferences by rebates, or otherwise. 

3. The Interstate Commerce Act should be amended so as to 
extend its provisions to all common carriers engaged in interstate 
commerce, and to all rates affecting interstate commerce, that 
thereby carriers and artifices that now escape the law may be 
made subject to its regulations. It should not be possible for 
manufacturing corporations to organize their switches into an in- 
dependent railroad, get an unjust division of the rate with some 
railroad company, and then snap their fingers at rate regulation 
aimed to prevent unjust discrimination, thereby obtaining an 
undue preference or advantage over competitors. Nor should it 
be possible for independent car lines, or other common carriers, to 
make excessive charges for icing fruits or meats, or rendering other 
services to producers, and then to escape complaints because they 
claim they are not within the provisions of the law. All common 
carriers, or quasi common carriers, and all rates affecting interstate 
commerce, from the time it starts until it stops, should come within 
the provisions of the law. 

4. The Commission having the power to require that the rates 
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shall be reasonable, and shall not unjustly discriminate or prefer 
one over another, and the Supreme Court so construing the law as 
to prevent the common carrier from getting any advantage to itself 
out of being a dealer in commodities, it follows that the law as it 
stands to-day, if enforced, will necessarily end in divorcing the 
carrier from all other business, so that further provisions upon this 
subject are unnecessary. 

5. The Commission is a grand jury or district attorney to inves- 
tigate, an executive to enforce the law, and is clothed with judicial 
functions in hearing and determining cases that come before it 
upon complaints. Because of these warring and opposing func- 
tions, which all writers have agreed for more than a century 
should not be united in the same body, the Commission should 
not be given the power to fix any rate without giving the courts 
the power to review the Commission’s action. In the courts we 
object to trying a case before a petit jury composed of grand 
jurors who found the indictment, or before a judge who was the 
district attorney who procured the indictment, and in like manner 
interested parties should not be compelled to submit to a final 
decision by any body of men discharging different and opposing 
functions, as does the Interstate Commerce Commission. The 
natural zeal of honest men to find that their charges are well 
founded explains the numerous rulings of the Commission which 
have been overthrown by the courts because they have been 
unfounded in fact or law. If so able a Commission, after long 
experience, is so frequently overruled as ours has been, it must be 
apparent, unless the courts themselves are at fault in their deci- 
sions, that they should have the power to review the action of the 
Commission. 

6. A review of the decisions of the courts shows that they have 
not been at fault in overruling the Commission. Of the cases 
coming before the Commission, but a very small percentage have 
come before the courts, because in the vast majority of the cases 
coming before the Commission the railroads have either easily 
shown they were not at fault or have submitted to the decision 
of the Commission without going to the courts. In the small 
percentage of cases which the railroads have taken to the courts 
because they were dissatisfied with the rulings of the Commission 
upon the facts or upon the law, they have usually succeeded, be- 
cause the Commission has been in error. The courts have not 
laid down any new or startling doctrine in reaching their conclu- 
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sion, but instead have given the same construction to our Act 
given to similar provisions of their statute by the English courts; 
we having borrowed our Act largely from the English acts on the 
same subject. Where English decisions have not furnished the 
rule, because the question was an original one, the courts have 
examined the Act to see if it gave the Commission authority to 
do what it did. As the Commission is not a court, and due proc- 
ess of law, within the Constitutional Amendments, requires that 
every person shall have a legal day in court before his property, 
or the income of his property, can be taken from him, it must 
be clear that Congress cannot enact legislation that can deprive a 
person of that day in court without thereby showing such a plain 
intent to violate the Constitution itself as to require the courts to 
pronounce such legislation unconstitutional and void. 

7. The silent attack upon our courts for merely discharging 
their constitutional duties is but a continuation of the affirmative 
and aggressive attack upon them in 1896 for doing the same 
thing. As our courts are the very safeguards of our institutions, 
all charges that they are owned by corporations, or that they must 
be ignored by the citizen who would obtain justice, are unfounded, 
or should be made the basis of an impeachment of the judge 
of whom they are true. : 

8. In the power to “ regulate” interstate commerce Congress has 
no power to fix charges upon services or for materials. It only 
has the power to prevent unjust or illegal exactions or discrimina- 
tions; hence it can give no greater power to the Commission. 

An intelligent study of the problem of regulating railway rates 
cannot ignore the experience of England. In other European 
countries, so large a proportion of the railways are owned and 
operated by the nations, which rigorously regulate the rates upon 
those not so owned, and the circumstances and conditions are so 
dissimilar, that little light is obtained from their experience. In 
England, however, the railways are owned by corporations, as is 
the case in our own country. England was a country abundantly 
supplied with means of transportation by water at the time rail- 
ways were introduced, and therefore railways had to win their 
freight traffic by competition with water carriers upon the seas 
and upon her inland rivers and canals. The dense population of 
England, and the enormous extent of her manufactures, enable a 
comparatively small number of miles of railroad to do an enormous 
passenger and freight business for one of the richest nations in the 
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world. The English Parliament and the English courts are 
hampered by no constitutional restrictions, and therefore each has 
free play to regulate railway rates to the fullest extent deemed com- 
patible with the true interests of the nation, or justice to investors 
in railway stocks and securities. Under such circumstances, we 
would naturally expect to find that water competition, regulation 
of rates by the English Government, and a dense traffic on com- 
paratively few miles of railroad, would all together result in lower 
freight rates and more satisfactory conditions to producers and 
consumers than those found in our own country. Does the expe- 
rience of England indicate that it will be wise to give the largest 
possible powers to our Interstate Commerce Commission, that 
that Commission may, so far as possible, make railway rates 
on interstate commerce whenever complaint is made to it? Does 
the experience of England indicate that it would be wise to 
make our Interstate Commerce Commission as independent as 
possible of the courts, and any right of review by the courts, so 
far as that can be done under our Constitution? Let the facts 
touching England’s experience with railway rate regulation be the 
answer to these questions, and a valuable object lesson in their 
consideration. 

Our present Interstate Commerce Act was largely borrowed 
from England, and our Supreme Court has followed the decisions 
of the English courts in construing our Act, so far as those deci- 
sions were applicable. It must be clear, then, that we shall get an 
insight into our own problem by studying that of England. And 
we shall best study the English railway rate problem and experi- 
ence by taking as our guide a gentleman who is as disinterested 
and high an authority in England upon this subject as is President 
Hadley in our own country; I mean Mr. Acworth, author of the 
“Elements of Railway Economics,” the most informing work 
upon this subject that can be had in small compass, and a 
worthy companion to President Hadley’s work on “ Railroad 
Transportation.” 

Mr. Acworth, as a member of the International Railway Con- 
gress, happened to be in this country as a delegate for the British 
Government at the time the Interstate Commerce Committee of 
the Senate was engaged in its very thorough inquiry into this sub- 
ject, and he gave the Committee a clear statement as to the legis- 
lation and experience of England. After reviewing the various 
English acts, he states the net result of them all to be: 
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1. A “statutory maximum, which, of course, is not really much of a 
check . . . ., is of no value except to local traffic for short distances and 
small amounts.” 

2. There shall be no “undue preference to one trader, or to one 
district, over another.” 

3- ‘*The railway company must make no increase except for good 
cause, if anybody objects.” 


These results, added to rate publicity, have finally extinguished 
secret rebates in England, in the judgment of Mr. Acworth. It is 
noticeable, however, to quote Mr. Acworth, that under these acts 
“ nobody has power to reduce a rate. The only thing they can do 
is to prevent a rate being increased.” 

Mr. Acworth’s further discussion of this problem with the Com- 
mittee was so candid, and is so informing, that I here quote from 
that discussion bodily two or three excerpts to show the judgment 
of an expert in England: 


“THE CHAIRMAN. What, in your opinion, is the effect of governmental 
regulation of rates ? 

“Mr. AcwortH. In England I think there is no question whatever but 
that the enforcement of the law with respect to undue preference has tended 
to prevent concessions that would otherwise have been given. The railway 
people have been afraid that the courts would regard as similar, circum- 
stances which they regarded as dissimilar, and therefore they have hesitated 
to make a reduction that they otherwise would have made, presumably with 
profit to themselves and to the traders. Whether the gain to the individual 
who is relieved, so to speak, from competition counterbalances the injury 
to the community from the keeping up of the average rate, I do not know. 
Since it has been decided that no rate can be put up once it has been put 
down, without appeal to the law courts, the railway companies have practi- 
cally arrived at the conclusion that they will not put them down because 
they do not know whether they will have an opportunity to put them up 
again. 

“SENATOR CuLLom. Do you think it works to the advantage of the 
people that the railways will not put the rates down for fear they will not get 
a chance to put them up again? 

“Mr. Acwortu. Personally I have no doubt it does not. It is fair to 
remember always that it may protect the weaker in commercial strife. 
It is rather hard on the weaker man to be crowded to the wall by a whole- 
sale concern in any walk of life. But if it be true in ordinary business 
that, on the whole, the public gains by the wholesaling method, it is prob- 
ably true in railway business also. . . . 

“Tue CHAIRMAN. You think that dividing responsibility impairs the 
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administrative power of the officials of the roads as well as the service they 
render to the public? 

“Mr. AcworTH. From the operating point of view, I do not think our 
railways have been sufficiently interfered with to prevent them developing 
the goodness of the service. But as to rate making, I have no doubt that 
the interference of Parliament, the courts, and the executive has all tended 
to stereotype and keep rates at an unnecessarily high level. 

“THe CHAIRMAN. Would you say that, on the whole, the power to 
make rates generally and primarily should be left to the railroads and to 
the free play of the forces of the business world? 

“ Mr. AcwortH. Speaking as an individual student, I have no doubt 
that that is the process that will arrive at the best results for the com- 
munity, with this exception: that I fully think it is necessary that the 
community in some way should interfere to protect all customers from 
unfair treatment. 

“THe CHAIRMAN. You think that the power should reside somewhere 
to correct excessive and extortionate rates by summary and proper pro- 
ceedings? 

“Mr. Acwortu. I am not sure that I should go so far as to say exces- 
sive rates regarded as excessive in themselves. I am myself inclined to 
think that excessive rates will correct themselves. The wise men will dis- 
cover that it does not pay to charge excessive rates. But I think the 
law should interfere to prevent unfair rates to A as compared with rates 
given to B. It seems to me that the state is bound to insist that the rates 
shall be public, and that practically will settle it, for if they are public they 
have got to be fair; I am inclined to think the law should confine itself to 
securing that, where there is a difference made as between A and B, the 
difference should be a difference for a commercial reason, and not for any 

‘ reason of personal favoritism. 

“Tue CHAIRMAN. You have studied the railroad rates in the United 
States in comparison with foreign railroad rates, I take it. How do they 
compare as to charges for similar distances ? : 

“Mr. AcworTH. I think we can beat you up to 20 or 30 miles. Then 
the best guess we can give is that our rates per ton per mile are three times 


yours. 


“ SENATOR ForAKER. What is your opinion as to the general effect of 
prescribing these maximum rates?’ Has it been beneficial to the shipper, 
or otherwise ? 

“Mr. AcwortH. I do not think, sir, the maxima have any importance 
whatever in relation to wholesale traffic. The only person they protect, if 
they do protect him, is if you or I want to send a few hundredweight 


1 The maximum rates are based on what the railroads had been charging in the past. 
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of some goods from one local station to another. That is the only case in 
which they apply. 
“ SENATOR Foraker. In local business and on short hauls? 
“Mr. AcwortH. Local business, short hauls, small quantities. 
“SENATOR FORAKER. Where there is no competition, practically? 
“Mr. AcwortH. Partly that, and partly where the traffic is expensive. 
I have no doubt in many cases the result of the maxima is that this expen- 
sive local business is done at a rate which does not represent a reasonable 
profit. 


“Senator Cuttom. Your judgment, as I understand you, is that what- 
ever regulation you have had there has been of advantage to the country. 
I refer to regulation by Parliament in the passage of laws. Am I correct 
in stating that as your view? 

“Mr. Acwortu. I do not think I put it as strong as that, sir. I say 
that I think it must be recognized that regulation is unavoidable — I would 
even say desirable ; but I think a good deal of our regulation, and certainly 
the recent regulation preventing a railway from raising a rate when once it 
is lowered, is very much against public interest. I also think that the 
legislation in regard to undue preference in the degree to which the 
courts have carried it is against the public interest. It prevents the whole 
sale principle being applied where, on commercial grounds, it ought to 
be applied.” ? 


Let us now turn to our own experience in this country with 
railway rate regulation, to see whether it follows the same lines of 
development as in England, from which our Interstate Commerce 
Act was so largely borrowed. 

The Erie Canal was completed in 1825, and within about six 
months from that time the Legislature of the State of New York 
chartered a railway from Albany to Schenectady, one of the first 
railways chartered in this country. From that time on, the United 
States followed the lead of England in chartering and developing 
railways. They were small affairs, of very simple and cheap con- 
struction as to tracks and rolling stock. They were not then 
adapted to the economical movement of freight, because the en- 
gines and cars were so small and weak. In many cases the railroad 
was left free to fix its own tolls and charges; in other cases the 
common maximum was four cents per ton per mile for freight. 
In the beginning, the fact was recognized that these railways could 
not successfully compete with the water ways in the transportation 


1 Hearings before Committee on Interstate Commerce, pp. 1843 to 1870, especially 
pp. 1851-53, and 1856-58. 
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of freight. These railroads were not of sufficient length or magni- 
tude to carry interstate freight. They were often of different 
gauges, for the express purpose of preventing the cars of one from 
being run over the tracks of another. The freight was carried to 
the end of a short line, removed from the cars, and placed on the 
cars of a connecting line, several times between cities no further 
apart than Buffalo and New York, the result being heavy and unnec- 
essary terminal expenses for handling such freight. Naturally rail- 
way consolidations began to introduce economies, and to eliminate 
such unnecessary terminal expenses. As engines, cars, and road- 
beds were improved, and such terminal expenses were eliminated, 
it was found that the railroads could compete with water carriers, 
especially canals and rivers, for much of the freight carried by 
them, and the result was that canals ceased to be built, and in this 
country, as in England, most of them began to decay. The 
fight of river steamship lines to prevent railways from bridging 
rivers like the Mississippi or the Ohio ultimately resulted in favor 
of the railways, because the railways had become so useful to the 
people that the people found them indispensable. As railways 
multiplied, however, competition between them became keen, and 
the natural result was secret agreements and rebates, often disas- 
trous to localities and individuals. Railroad wars entailed railway 
losses, for which the railroads often sought to compensate them- 
selves by high local charges. To prevent such unjust discrimina- 
tion, soon after 1870, states like Wisconsin, Iowa, and Mississippi 
undertook to regulate the rates charged by railways within their 
borders, either directly or through railroad commissions, by the 
so-called “ Granger” legislation. The railways appealed to the 
United States Supreme Court to test the constitutionality of such 
legislation, but they were uniformly told that the states had the 
lawful right to regulate charges of railroads within their bounda- 
ries, because the Constitution of the United States gave the courts 
of the United States no right to interfere with such regulation of 
intra-state rates, so long as it did not pass the inhibitions of the 
United States Constitution. At the October, 1876, term of the 
Supreme Court, several decisions were handed down sustaining 
this right of the states, upon the ground that the railroads’ 
property was devoted to a public use and was, therefore, subject 
to rate regulation by the state authorities.’ 


1 Grain elevators were held to be subject to legislation fixing their “maximum 
charge of storage.” Munn v. Ill., 94 U.S. 113. 
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In the Railroad Commission cases,! the power of Mississippi to 
grant away the right to fix a limit upon railroad charges was de- 
nied, unless, at least, the words were stronger than those in the 
charter there involved, which gave the right to “regulate and re- 
ceive tolls and charges.” In so holding, however, the United 
States Supreme Court, about twenty years ago, first thus clearly 
stated the principle which has since become so important in the 
discussion of this whole subject: ? 


“The power to regulate is not a power to destroy, and limitation is 
not the equivalent of confiscation. Under pretense of regulating fares and 
freights, the State cannot require a railroad corporation to carry persons 
or property without reward ; neither can it do that which in law amounts to 
a taking of private property for public use, without just compensation, or 
without due process of law.” 


The principle laid down by Chief Justice Waite in the significant 
language just quoted, is all the more important because he also 
wrote the opinion in the Munn Case, and its associate cases, in 94 
U.S. It was not immediately applied, however, in litigations, be- 
cause a different principle laid down shortly before in the case 
of a ferry, promised the railroads, so often defeated, a different 
avenue for escape. 

In Gibbons v. Ogden,? Chief Justice Marshall had said of the 


In Chicago, etc., R. Co. v. Ia., 94 U.S. 155, the right of Iowa to classify railroads 
and fix “ reasonable maximum rates ” was upheld. 

In Peik v. Chicago, etc., Ry. Co., 94 U. S 164, the right of Wisconsin to fix “ maxi- 
mum rates” was upheld, upon the theory that the sole question involved was “the 
power ” of the legislature of Wisconsin so to do. 

In Chicago, etc., R. Co. v. Ackley, 94 U. S.179, it was held that the railroad 
could not recover more than the “maximum ” fixed by Wisconsin, upon merely show- 
ing that the rate charged was “ reasonable compensation” ; but it will be noted there - 
was no attempt to show what should have been shown, that the “maximum” was not 
“reasonable conpensation.” 

In Winona & St. Peter R. Co. v. Blake, 94 U. S. 180, it was held there was nothing 
in the railroad charter in that case “limiting the power of the state to limit the rates 
of charge.” 

In Stone v. Wisconsin, 94 U. S. 181, it was held that the charter did not prevent 
Wisconsin from fixing maximum charges, because the charter was under a state 
statute “ subject to the reserve power of alteration or repeal,” and the state court of 
Wisconsin having so decided, its decision was binding upon the United States 
Supreme Court. 

1 Stone v. F., L. & T. Co., and Stone z. Ill. C. R. Co., 116 U. S. 307, 347. 

2 Stone v. F., L. & T. Co., supra, at 331. 

8 g Wheat. (U. S.) 195, 196. 
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constitutional provision giving Congress the power to “ regulate” 
interstate and foreign “ commerce” 


“The power of Congress, then, comprehends navigation within the limits 
of every state in the Union, so far as that navigation may be in any manner 
connected with” (such) “commerce. . . . It may of consequence pass the 
jurisdictional line of New York and eet “on the very waters” (of the Hud- 
son River). 


This principle was applied to taxes of the State of Pennsylvania 
levied upon ferry boats plying between Gloucester and Philadel- 
phia, in a case decided April 13, 1885.! In deciding that case, 
Field, J., said: 


“The power to regulate that commerce, as well as commerce with foreign 
nations, vested in Congress, is the power to prescribe the rules by which it 
shall be governed, that is, the conditions upon which it shall be conducted ; 
to determine when it shall be free and when subject to duties or other exac- 
tions. The power also embraces within its control all the instrumentalities 
by which that commerce may be carried on, and the means by which it may 
be aided and encouraged.” 


October 25, 1886, this significant language was applied to pre- 
vent the operation of the statute of Illinois, enacted in 1871 to regu- 
late railway rates, from interfering with the charges of the Wabash 
Railway on a shipment of freight from the interior of Illinois to the 
city of New York. In the powerful prevailing opinion of Justice 
Miller, he cites the last case, among others, and holds that the case 
was, in fact, controlled by the State Freight Tax Case,* where four 
years before it had been held that an act of Pennsylvania was void 
“as being in conflict with the commerce clause of the Constitution 
of the United States, which levied a tax upon all freight carried 
through the state by any railroad company, or into it from any 
other state, or out of it into any other state, and valid as to all 
freight the carriage of which was begun and ended within the 
limits of the state.” 

These decisions made it quite clear that the state regulations of 
railway charges were largely ineffective, because so large a part 
of the freight carried by railroads had come to be interstate com- 
merce. Furthermore, the investigations of the Hepburn Committee, 


1 Gloucester Ferry Co. v. Pa., 114 U. S. 203, 204. 
2 Wabash Ry. Co. z. IIl., 118 Ill. 570. 
8 15 Wall. (U. S.) 232. 
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and other committees, had made public the astonishing system of 
rebates then almost universal. It became known, for instance, that 
a single customer of the Pennsylvania Railroad Company had re- 
ceived over eleven million dollars of rebates from that company in 
a single year. These rebates were not confined to rebates upon its 
own traffic, but covered the traffic of its competitors. How great 
a change has been wrought in the situation then existing by the 
Interstate Commerce Act subsequently enacted is apparent from 
the fact that the very railroad just mentioned, and its federated 
lines, now have a gross business of substantially $266,000,000.00 
a year, and the very magnitude of that business would make any 
system of rebates unnecessary and impossible, even if the Interstate 
Commerce Statute had not been largely instrumental in abolishing 
such rebates. While some rebates are probably secretly paid by 
a few railroads, their aggregate amount is very small, and there is 
abundant testimony to the effect that the Pennsylvania Railroad 
Company then paid many times more rebates in a single year, to 
that single customer, than are now paid by all the railroads of the 
country put together. 

The result of the decisions of the courts showing that Congress 
had the power to regulate interstate commerce, and the facts dis- 
closed by a careful and statesmanlike report of the Senate Com- 
mittee showing that Congress ought to exercise that power, was 
that Congress ended the fight begun by the states, by enacting the 
Interstate Commerce Act of February 4, 1887. That Act was not 
the result of a radical and uncontrolled impulse to strike at the 
railroads, but was the result of long-continued discussion and inves- 
tigation, careful study of the legislation of England, and of adopt- 
ing and adapting the English legislation, so fat as possible. 

At the time this report was made almost every railroad had its 
own system of classifying freight, and the result was great confusion 
and sometimes great difficulty in getting one railroad to forward the 
freight of another, because of the difference in classifications and in 
rates upon the same kind of freight upon different roads. Congress 
did not intend to give the Commission the power to make rates, 
or the power to make or change classifications. This distinctly 
appears from its report, in which it is said: : 


1 So universal were these rebates, that Mr. Hadley quotes a witness before the 
Hepburn Committee as thus testifying : 

“@Q. Then the condition of getting the special rate is making the application? 
A. Yes, sir.” Hadley, Railroad Transportation, 121. 
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“the difficulty encountered has been how to provide for or require uniform- 
ity, without specially prescribing the classification which shall be adopted, 
or without giving a commission authority to establish a classification, which 
would be equivalent to authorizing such commission to fix rates.” 


At the conclusion of the Committee’s report, we find the intent 
of the Interstate Commerce Act thus tersely stated: 


“The underlying purpose and aim of the measure is the prevention of 
these discriminations, both by declaring them unlawful, and by adding to 
the. remedies now available for securing redress and enforcing punishment, 
and also by requiring the greatest practicable degree of publicity as to rates, 
financial operations, and methods of management of the carriers.” 


The Act makes “ unlawful” charges not “ reasonable and just”; 
forbids all kinds of “unjust discrimination” as to “ contempora- 
neous service in the transportation of a like kind of traffic under 
substantially similar circumstances and conditions”; makes un- 
lawful “ undue or unreasonable preference or advantage to any 
particular person, . . . locality, or . . . traffic”; makes unlawful 
a larger charge for a shorter haul, unless authorized by the Com- 
mission after investigation; makes unlawful any “combination . . . 
for the pooling of freights . . .”; requires rates and charges to be 
made public, and not to be changed inside of ten days, upon pub- 
lished notice, and gives wholesale remedies, civil and criminal, by 
which the Commission and the courts can enforce its provisions 
against the roads, individually or collectively, as may be proper. 

Amendment later being deemed necessary, Congress passed the 
Elkins Act of 1903, making the shipper and carrier alike criminals 
for either offering, soliciting, paying, or receiving rebates from 
“established” rates. In so doing the Commission and President 
were taken at their word that, thus amended, the law would sub- 
stantially end all difficulties. The Elkins Law was well drawn, 
and it has done much, but, as shown, the main Act should be 
further amended to cover unjust charges and discriminations not 
now covered by it. 

Beyond doubt, the public was disappointed to find that the 
original Act was not a panacea for all the complaints about the 
railroads to which they had so long listened in the disclosures 
and the discussions that preceded the Act. The first volume of 
the reports of the Commission is full of cases in which the Com- 
mission was called upon to investigate complaints of boards of 
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trade of cities like Boston and New Orleans, showing that the 
railroads were discriminating against them and thus deprniviag their 
merchants and citizens of the trade or the accommodations which 
they should enjoy. Almost without exception, these complaints 
proceeded on the theory that the cities and towns in question were 
entitled to enjoy the advantages which they had previously enjoyed, 
or that they were entitled to advantages they did not enjoy be- 
cause on a mileage basis they should be treated more favorably 
than some rival city or town. The investigations of the Com- 
mission, and the experience and good sense of such strong men as 
the chairman of the Commission, the great jurist and author, 
Cooley, resulted in almost no change by the Commission, as the 
result of these investigations and complaints by cities and towns. 
The result was fierce public criticism of the Commission, which 
caused the chairman of the committee that passed the Act to 
make a public speech defending it, and bespeaking public patience, 
that the Commission, and the law under which it was acting, might 
be fairly tested before being condemned. It was soon found, how- 
ever, that the provisions of the law for requiring the common 
carriers subject to the Act to file reports, contracts, schedules of 
rates, and like information, with the Commission, not only fur- 
nished the Commission with an accurate knowledge of what the 
various carriers were doing, but enabled the rivals of those carriers 
to ascertain, through the files of the Commission, what was being 
done. This publicity was expected to be, and has been from the 
beginning, of the greatest value in this country, as Mr, Acworth 
shows it was and is in England. Rival carriers, keen for every 
advantage, and able to scan each other’s contracts, reports, and 
charges, are quick to complain, or to cause customers to complain, 
if a rival is caught violating the law. If a carrier finds it is losing 
the traffic of a given place, or a given customer, it knows that the 
rival carrier has either filed a lower rate or is secretly cutting 
the rate in violation of the law, and instantly the cut is met, or 
the carrier, or more frequently the Commission itself, is moved to 
make an inquiry touching the matter. Thus it comes about that 
in a very large proportion of the cases no complaint is ever filed, 
because publicity prevents violations of the Act, or exposes such 
violations, and thereafter causes the Act to be observed. In a 
large proportion of the cases where complaints are filed, the 
carrier complained of makes no contest, but the matter is speedily 
adjusted to the satisfaction of the complainant and the Commis- 
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sion. Where a contest is made, the matter involved is usually 
important, the railroad is advised by its experienced counsel that 
it is in the right, and the contest is, therefore, made to test the 
legal question involved. In a large proportion of the cases so 
contested, the railroads ultimately succeed, and the reports of the 
Commission, if adverse, are overthrown. This is not because 
the Commission has not been composed of able and fair-minded 
men, but because the very composition of it violates the well- 
known fundamental rule that the functions of an executive, a 
judge, and a legislator should never be combined in the same 
body. 

The statistics of the cases that have come before the Commis- 
sion and been tried out before them, and afterwards have been 
carried into the courts, forcibly sustain what has been said about 
its conflicting functions.!_ Its members are r.aturally zealous to 
sustain by report matters they have previously investigated, or 
to make a report to bring aid from the courts, if possible, where 
they have failed as an executive body in enforcing the law 
as they understand it. In short, the grand juror sits as a petit 
juror and finds the party he had indicted to be guilty; the 
district attorney sits as a judge and reaches a like conclusion; 
the governor, sitting as a judge, condemns the person who has 
made him trouble as a governor. 

A brief examination of the decisions will show that our courts 
have followed the English courts in construing our statutes, as 
similar statutes have been construed in England. The act which 
was passed February 4, 1887, took effect upon the railroads sixty 
days later. Only about eighteen months from the time it took 
effect upon the railroads, two warring railroads had tried a case 
before the Commission, had refused to submit to its decision, and 
had fought out the case in court to ascertain the true construction 
of the Act. That'case? thus answers the claim the Commission and 
others have since made, that in the beginning it was understood 


1 Mr. Joseph Nimmo, Jr., in a pamphlet on “Governmental Ownership, the Alter- 
native of Governmental Rate Making,” in 1905, stated that since 1887 the freight 
transactions had approximated three billion; the informal complaints filed with the 
Commission had been about 8000, the formal complaints 770, the formal complaints 
brought to a hearing 370, the formal complaints brought before the courts 45, and 
the number of cases in which the Commission had been sustained was one, and in 
another case it was partly sustained and partly overruled. The proportions still remain 
about the same; but the Commission has lately fared better in the Supreme Court. 

2 Kentucky, etc., Co. v. Louisville, etc., R. Co., 37 Fed. Rep. 567, 630, 633, 
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that it had the right to fix rates: “Neither is the Commission 
invested with authority to establish through rates, or to fix through 
rates between connecting lines.” 

Soon afterwards, Judge Jackson, who pronounced this decision, 
after a thorough review of the English and American authorities, 
erected a monument to himself by thus construing the Act in 
another case: 


“ The act to regulate commerce does not undertake to deal with the sub- 
ject of rates for transportation services, or with the business considerations 
which may influence common carriers in so adjusting them as fairly to in- 
crease their revenue, while paying due regard to the convenience of the 
public, any further than to declare the general principle that such rates shall 
be reasonable and just, shall be free from unjust discrimination, and shall 
confer no undue or unreasonable preference or advantage, nor impose any 
undue or unreasonable prejudice or disadvantage. Subject to these con- 
ditions and limitations, the act does not, and was not intended to, restrict 
the common-law right and power of common carriers to make special con- 
tracts, or adjust their rates with reference to existing wants and circumstances, 
so as to promote their own interests, while affording all proper and reasonable 
facilities and conveniences to the public. Subject to the above conditions, 
the act intended to leave the adjustment of rates as absolutely and com- 
i pletely in the discretion of the carrier as it existed at common law, which 
never questioned or denied to common carriers the right to give or make 
lower rates, based on increased quantity or amount of service.” 


These words have since been quoted again and again in the 
Supreme Court as furnishing the key to the true construction of 
the Act. 

The decisions of the cases appealed from the Commission to 
the Supreme Court show how plain, simple, and long established 
are the legal rules applied to cases by our highest court. The key 
to the decisions is found in the words of the Statute that require 
rates “‘ reasonable and just,” that prohibit “ unjust discrimination” 
or “undue advantage” under “similar circumstances and condi- 
tions.” Always, the court stands for commercial liberty and free 
competition, a natural regulator of prices and rates. Unjust dis- 
crimination in favor of carriers that unlawfully become dealers, it 
strongly condemns and permanently enjoins by injunction under 
the Elkins Act, as it has just done in the Chesapeake & Ohio Coal 
Case. The great import, export, and domestic business of our 


11. C. C. uv, Baltimore & Ohio R. Co., 43 Fed. Rep. 44, 48. 
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country is to be free as heretofore to develop upon natural lines, 
determined by geographical and market advantages, and personal 
ability in producer and carrier. The statute in England and this 
country alike is often called the “ equality ” law, and our Court so 
construes it as to give to producer, consumer, and carrier equality 
of opportunity, so far as that is practicable where personal abilities 
and natural and market advantages are unequal and continually 
changing. Above all things, it will not protect the railroads be- 
hind legal technicalities, where it is shown that they are violating 
the statute. | 

It will be seen, however, that the courts have never yet decided 
that the mere power to “ regulate” interstate commerce gives power 
to fix all charges for service rendered in carrying it. This power 
to “regulate,” after much consideration and two arguments, was 
held by the closest possible division of the Court to permit 
Congress to prohibit interstate commerce, or use of mails, in buy- 
ing or selling lottery tickets. But this exercise of absolute sovereign 
power goes back to the police power, the right of self-preservation, 
the foundation of all government, the right to prohibit and exclude 
vice. The Court quoted with approval from a former decision :1 


“ Experience has shown that the common forms of gambling are com- 
paratively innocuous, when placed in contrast with the widespread pestilence 
of lotteries.” 


But that decision is rested, too, upon the proposition, as stated 
by Marshall, C. J., in Gibbons v. Ogden, that by giving Congress 
the power to regulate interstate commerce, power was “ vested in 
Congress as absolutely as it would be in a single government, 
having in its constitution the same restrictions on the exercise of 
the power, as are found in the Constitution of the United States.” 

But can either state or nation prohibit innocent business ? What 
is “liberty” if men cannot do honest business ?_ Grant that busi- 
ness that is mere vice can be prohibited in the exercise of the police 
power, can you hold that the power to prohibit all vice, in order 
to leave honest business a free field, gives the power to prohibit any 
innocent business ? Can Congress make an eight hour labor law 
applicable to all interstate business, to “ regulate” such business, 
or must our laborers have “liberty ” to sell their only property, 
their “inalienable ” right to labor, and to sell that labor ? Grant 


1 Lottery Case, 188 U.S. 321, 356. 
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that the police power permits eight hour laws as to mining, or any 
dangerous business, where longer hours may undermine the health,} 
or as to municipalities, the creations of the state, and therefore 
subject to its regulation,? does it follow that the state may do more 
than prevent such unduly long hours of daily labor as shall endanger 
the health or lives of its citizens ? The answer is plain. Our state 
legislatures have an almost unlimited power, unless their state con- 
stitutions otherwise provide, as generally they do not, to make state 
laws to tax; to create, classify, and punish crimes; and to regulate, 
or prohibit, all business, except interstate and foreign commerce. 
Such unlimited power is not possessed by Congress, because our 
state legislatures have sovereign powers, while Congress has only 
certain delegated powers. Yet even our states cannot “ regulate” 
their state business by passing laws making the formation of an 
innocent business contract, or more than eight hours daily labor in 
a healthful business like baking, a crime, because the Fourteenth 
Amendment to the United States Constitution does not thus per- 
mit the “liberty” to do honest business to be taken from any man 
without “ due process” of law.® 

What, then, is the power of Congress over interstate commerce, 
and over common carriers, not created by Congress, as mere 
instrumentalities of that commerce? To regulate their rates of 
charge for services rendered, can it any more fix the very rate, 
the price the carrier shall charge, than it can what the laborer or 
the teamster shall charge for like service? Can it do so any more 
than it can fix the price of the eggs, cheese, hay, or grain of the 
farmer, if that becomes interstate commerce? Clearly, it can pro- 
hibit extortionate or excessive charges for service to interstate 
commerce, or for such articles of commerce. It can prohibit and 
make unlawful extortion or unjust discrimination; for each is an 
obstacle to, and a burden upon, interstate commerce. In the very 
language of the Constitution, as Senator Rayner and other Sena- 
tors properly hold should be done, it may provide that all rates 
and charges shall return “ just compensation” for the service ren- 
dered. “ Just compensation” should be the statutory standard by 
which to measure these rates, as it is the standard of the Constitu- 
tion and of the business world to measure the legality of all other 


1 Holden v. Hardy, 169 U. S. 366. 
2 Atkins v. Kansas, 191 U. S. 207. 
8 Allgeyer v. La., 165 U. S. 578; Lochner w. N. Y., 198 U. S. 45. 
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business transactions. But how much “ compensation” does that 
mean the rate may contain? May it contain the cost of service, 
and some return to the owner, be that owner citizen or corpora- 
tion, upon the fair value of the property used? In cases under 
state acts, where legislative power is limited only by the United 
States Constitution, we find the answer to these questions. We 
have seen that it was held, “the power to regulate is not the power 
to destroy.”! The Court constantly harks back to this clearly 
stated principle, and holds the rate not only may, but must, give 
the owner some return upon his property. But this does not mean 
that water in the stock is value, or that stocks or bonds are neces- 
sarily property; so a return upon them need not necessarily be 
made.? 

The courts, however, always have been, and are of right, vested 
with power to investigate the acts of all persons and commissions 
to see if they are making extortionate or unjust charges, or if 
they are interfering with the constitutional or property rights of 
a person or corporation. Therefore, no commission can be made 
a substitute for the courts “as an absolute finality,” because so to 
provide would deny to a person “a judicial investigation by due 
process of law.” 

The courts adhere to the principle that a state “legislature has 
power to fix rates, and the extent of judicial interference is pro- 
tection against unreasonable rates.”* The question of when such 
rates are “ reasonable ” is “ eminently a question for judicial investi- 
gation requiring the process of law for its determination. . . . The 
equal protection of the laws which, by the fourteenth amendment, 
no state can deny to the individual, forbids legislation, in whatever 
form it may be enacted, by which the property of one individual 
is, without compensation, wrested from him for the benefit of 
another, or of the public.” So, corporate railroad rates fixed by 
a state commission were there condemned by the courts as “ un- 
reasonable and unjust,” although the courts held they could not 
make rates to take the place of those there enjoined.® 

But railroads or bridges may be so expensively built and so 
poorly located that just and reasonable rates will return no profit, 


1 Railroad Commission Cases, 116 U. S. 307, 331. 

2 Dow v. Beidelman, 125 U. S. 680. 

8 Chicago, etc., Ry. Co. v. Minn., 134 U. S. 418, 457. 

* Chicago, etc., Ry. Co. v. Wellman, 143 U. S. 339, 344 
5 Reagan v. F., L. & T. Co., 154 U. S. 362, 398-9. 
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and what can the courts do then? This question is unanswered, 
but the courts have said: ! “It is unnecessary to decide, and we do 
not wish to be understood as laying down, as an absolute rule, that 
in every case a failure to produce some profit . . . is conclusive 
that the tariff” (made by the state) “is unjust and unreasonable.” 

What then, is the test? The Court answers: ‘We hold, how- 
ever, that the basis of all calculations as to the reasonableness of 
rates to be charged by a corporation maintaining a highway under 
legislative sanction must be the fair value of the property being used 
by it for the convenience of the public.” This would exclude water 
in stock or bonds; it might result in a value above or below cost, 
or stock and bonds combined. The Court says: ? 


“And in order to ascertain that value, the original cost of construction, 
the amount expended in permanent improvements, the amount and market 
value of its bonds and stock, the present as compared with the original cost 
of construction, the probable earning capacity of the property under partic- 
ular rates prescribed by statute, and the sum required to meet operating 
expenses, are all matters for consideration, and are to be given such weight 
as may be just and right in each case. We do not say that there may not 
be other matters to be regarded in estimating the value of the property.” 


The presumption is, however, that the rate fixed by the state is 
reasonable. It is for the party challenging it to overthrow it with 
clear proof. It is not enough to do this to show that the same 
rate upon a single commodity applied to “all” freight would 
result in insufficient revenue to pay expenses, because that partic- 
ular rate may be profitable, and the thing to be shown is “ that, at 
the rates fixed by the Commission, there would be no “ profit, or 
an insufficient profit upon the coal so transported.” 

From this review of the decisions, it will be seen the Court is 
ever ready to protect the individual from “unjust” rates, or the 
carrier from rates that do not return “ compensation” for the 
service rendered. 

The readiness of the Court to lend its aid to smash the most 
powerful combinations of railroads and corporations that capital, 
served by able lawyers, can devise, has been shown in U.S. v. 
Trans-Mo. Freight Ass.,* holding that even a valid contract between 


1 Covington T. Co. v. Sandford, 164 U. S. 578, 594. 
2 Smyth v. Ames, 169 U. S. 466. 

8 Minn. & St. L. R. v. Minn., 186 U. 6. 257, 265. 

* 166 U.S. 290. 
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railroads to regulate freights, is subject to the constitutional power 
of Congress to regulate interstate commerce, and therefore be- 
came illegal when the so-called “ Anti-Trust Act” was passed in 
1890.1 

Does not this review of legal decisions of the Supreme Court 
show that that Court stands impartial between producers, con- 
sumers, and carriers, destroying combinations inimical to compe- 
tition, destroying unjust practices and rates of carriers, resulting 
in unjust discrimination, and preserving competition where rates 
condemned by the Commission are the result of such competition? 
Is it not apparent from this review of the decisions that the Court 
can be depended upon to see to it that the liberty of the most 
humble laboring man to labor more than eight hours in a health- 
ful calling shall not be interfered with, nor shall the liberty of the 
most powerful corporation to make honest contracts, or to receive 
just compensation for service, be illegally interfered with, even by 
state or national governments? Is it not apparent, however, that 
those who claim there has been illegal interference with their rights 
are required to make clear proof of such charges before the courts 
will interfere in their behalf? What reason, then, is there for the 
open attack upon this Court in 1896, or the silent and veiled attack 
upon it by ignoring it in the Hepburn Bill, for which some of the 
same leaders, among others, are responsible in the Senate now? 

Furthermore, is it not clear that, so long as our courts remain, 
their doors cannot be legally shut upon suitors whose constitu- 
tional rights are invaded? The Constitution being the supreme 
law of the state as well as of the nation, and the Supreme Court 
of the United States being embedded in that Constitution as a part 
of it, and independent of all other branches of the Government, is 
it not evident that the Constitution itself is the real obstacle in 
the way of those who would ignore the courts in their attempts 
to “ regulate” matters? 

May Congress delegate to a commission the power to condemn 
regulations and practices of common carriers without fixing any 


1 Differently presented by a different combination of railroads, substantially the 
same question received the same answer. U.S. v. Joint Traffic Ass’n., 171 U. S. 505. 
A still more powerful combination behind a skillfully devised railroad stock-holding 
corporation called the Northern Securities Company, was compelled to yield to the 
same legal principle, in the Northern Security or Merger Case, 193 U. S. 197. 

This principle has also been applied to combinations of manufacturers of iron pipe, ° 
although such business is essentially a private business. Addyston Pipe Co. v. U.S., 
175 U. S. 211. 
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standard by which to test the lawfulness of such regulations and 
practices? This question is most important, because it involves 
the classification of more than eight thousand items of freight, 
and the rules and regulations governing its transportation. Un- 
doubtedly, Congress may provide that any regulation or practice 
that shall work unjust discrimination, or undue preference, or any 
extortionate rate, shall be unlawful, and may be condemned by the 
Commission for that reason. No subject touched by the Hepburn 
Bill is of greater importance than this, and yet it has received but 
little attention in most of the discussions. Without going further 
into the authorities, it should be clear that Congress cannot dele- 
gate its power to a commission and permit it to fix its own stand- 
ard by which to test a rate, a regulation, or a practice. Congress 
must declare what rates, regulations, and practices shall be unlaw- 
ful, and must thus fix the standard by which the Commission shall 
test those questions. To the extent that the rates, regulations, or 
practices are innocent, they may not be condemned by Congress 
or the Commission, because “liberty,” within the Constitution, 
means the right to do honest business through honest contracts, 
in any honest way. If Congress had created the carzsiers sought 
to be regulated, its power over them. might be greater, because 
the creator of a corporation may regulate that corporation through 
the power of amending or repealing the legislation creating it. 
Here, however, Congress is dealing in almost every i.stance with 
state created corporations, which the courts have frequently de- 
clared are entitled to the same rights under the United States 
Constitution as a natural citizen doing like business, unless their 
charters otherwise provide. 

But an important question most earnestly debated is whether 
Congress has the power to compel the courts to deny a temporary 
injunction to either citizen or corporation to protect constitutional 
rights, when it is claimed that they are violated, impaired, or de- 
stroyed by the action of the Commission. Is a temporary injunc- 
tion “‘due process” to protect constitutional rights, within the 
Fifth and Fourteenth Amendments? A temporary injunction to 
protect legal rights, until a court of equity could finally hear and 
determine the case, was a well-known process of the courts of 
equity when the Amendments embedded “ due process” into our 
Constitution to protect constitutional rights. Congress created 
the lower federal courts, and can confer jurisdiction, regulate pro- 
cedure, and make rules of evidence for them; but can Congress 
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itself violate constitutional rights, or create a commission and give 
it power to violate them, and then order the federal courts to deny 
temporary injunctions to persons seeking such injunctions to pro- 
tect such rights? May Congress say to parties who complain, 
“We have ordered a final hearing in the case expedited, that you 
may have the earliest possible day in court, so a temporary in- 
junction is unnecessary” ? Would that be a reasonable regula- 
tion of procedure as to injunctions? This question is a most 
important and a close one, and has never been squarely passed 
upon by our highest court. Congress cannot make a ruling of 
the Commission “ final,” 1 but can make its findings of fact prima 
facie evidence in the courts. This being so, may Congress also 
say, as a regulation of procedure in the courts, as a rule of 
evidence, that the findings of the Commission shall stand as evi- 
dence until some court finds otherwise after a trial upon the merits? 
Is a corporation denied a day in court if it is given the earliest 
possible day in court, ahead of all others, for a trial on the merits? 
Is that corporation denied a day in court, then, because it has not 
also had a preliminary day in court to get a temporary injunction? 
Because the temporary injunction cannot be got, it does not follow 
that the order of the Commission must be obeyed. On: the con- 
trary, it may be ignored until enforced by a court. The Commis- 
sion has no more power to make a “ final” decision impairing or 
destroying constitutional rights than a committee of Congress 
would have; nor can Congress delegate its power to such a com- 
mission unknown to the Constitution.? 

Assuming that all the federal courts except the Supreme Court 
can be abolished by Congress because they were created by Con- 
gress, can Congress deny access to them while they remain in 
existence? And if Congress could deny access to them, or should 
abolish them, would the difficulty of the rate-makers who wish to 
evade constitutional rights be thereby removed? 

It is true, perhaps, that suitors could not bring suits in the 
Supreme Court of the United States, but what is to prevent their 
going into the state courts and insisting that they have constitu- 
tional rights under the supreme law of the land which the state 
courts can and shall vindicate? Suppose the state courts should 
refuse to entertain the suits, or to vindicate such rights, and the 


1 Brimson v. I. C.C., 154 U. S. 447. 
2 Kilbourne v. Thompson, 103 U. S. 168. 


510 HARVARD LAW REVIEW. 


suitor should carry his case from court to court until finally, by 
writ of error, he should bring it from the highest state court to the 
United States Supreme Court, what would be the result? Has not 
the Supreme Court of the United States reversed the highest state 
courts in a multitude of cases because they have refused to hear 
or to consider, or to yield to rights claimed under the United 
States Constitution? Upon what principle, then, would it be that 
_ the state courts could refuse suitors their rights under the United 
States Constitution because railroad rates are involved, and those 
rights are claimed in state courts, as other rights have been? If 
the state courts should deny suitors their constitutional rights 
under the United States Constitution, where such rights are claimed 
in them, what fair argument is there for urging that the United 
States Supreme Court would also be powerless to vindicate their 
rights under the Constitution which created the Supreme Court for 
the very purpose, among others, of vindicating violations of the 
Constitution ? 

Is it not apparent that in the last analysis we cannot escape the 
courts if we would, and we should not avoid them if we could? 
No cases of sufficient importance to be reviewed by them should 
fear their review. No just legislation should be afraid of their con- 
struction or enforcement. Courts are the very bulwarks of our 
liberties and our government, and if we cannot trust them, our 
institutions are a failure, and we may soon expect a strong man in 
the saddle to furnish us with something stronger, if not better. 


Adelbert Moot. 
BuFFALO, N. Y., April, 1906. 
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FOLLOWING MISAPPROPRIATED PROPERTY 
INTO ITS PRODUCT. 


F a trustee wrongfully sells the trust-ves or exchanges it for 

other property, the cestuz gue trust may charge him as a con- 
structive trustee of the money or newly acquired property, or of 
any subsequent product of either; ! or, if he prefers, he may enforce 
an equitable lien to the amount of the misappropriation upon any 
property in the hands of the wrongdoer, which is the traceable 
product of the original trust-ves2 If, at the time of relief given, 
the new property is worth less than the original trust-ves, the cestuz 
que trust, after exhausting his lien, will have a personal claim 
against the trustee for the difference. If the new property is 
worth as much as or more than the original trust-7es, the enforce- 
ment of the constructive trust or of the equitable lien will be a 
full satisfaction of all claims founded on the breach of the express 
trust. 7 When the value of the new property exceeds that of the 
original trust, the cestuc gue trust, by enforcing the constructive 
trust, makes a profit by the trustee’s breach of the express trust, 
and this profit may be very large, as when the trust fund is in- 
vested in land or corporate shares which advance rapidly, or, to 
put the most conspicuous instance of great profit, when the trustee 
invests trust money in taking out a policy of life insurance which 
becomes payable soon afterwards by the death of the insured.) 
The cestui que trust takes the whole of the insurance money, 
although ten times as much as the trust money misappropriated. ~ 


1 If the wrongdoer after exchanging the original trust-res for other property buys 
it back again, the cestud gue trust has the option of charging him as trustee of the old 
res or the newly acquired property. It was thought at one time that the Statute of 
Frauds barred the claim of the cestué gue trust to land acquired by the misuse of the 
trust fund. Newton v. Preston, Pr.Ch. 103; Kirk v. Webb, Pr. Ch. 163; Herron v. 
Herron, Pr. Ch. 163; Free. Ch. 246 s.c.; Kinder v. Miller, Pr. Ch. 171, 2 Vern. 240 
s. c.; Halcot v. Marchant, Pr. Ch. 168; Hooper v. Gyles, 2 Vern. 480; Cox v. Bate- 
man, 2 Ves. 19. But these cases were long ago overruled, — Lane v. Dighton, Amb, 
409; Ames, Cas. on Trusts, Ist ed., 323, 325, n. I. 

2 “The beneficial owner . . . is entitled at his election either to take the property 
or to have a charge on the property for the amount of the trust money.” Per Jessel, 

M. R., Xe Hallett, 13 Ch. D. 696, 709. 
_ 8 Lehman z. Gunn, 124 Ala. 213; Shaler v. Trowbridge, 28 N. J. Eq. 595; Holmes 
v. Gilman, 138 N. Y. 369; Dayton v. Claflin Co., 19 N. Y. App. Div. 120; Roberts z. 
~ Winton, 100 Tenn. 484 (semd/e); Bromley v. Cleveland Co., 103 Wis. 562, 567 (semd/e) 
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This excess above full compensation is not given to the cestui gue 
trust by reason of any merit on his part. It comes to him asa 
mere windfall. Public policy demands that the faithless trustee 
should not retain any advantage derived from his breach of trust. 
Hence the wholesome rule that whatever a trustee loses in the 
misuse of the trust fund he loses for himself, and whatever he 
wins, he wins for the beneficiary.! 

If this rule is to be applied consistently, it follows that if a trustee 
buys property partly with his own money and partly with trust 
money, the cestuz gue trust is entitled to that proportion of the 
property bought which the trust money used bears to the entire 
purchase money. The authorities are numerous to this effect,? 
although in several of them this result was assumed as a matter of 
course without argument. But in two states, Massachusetts and 
Ohio, the cestuc gue trust is allowed only a lien upon the new 


property to secure the amount of the misused trust fund.® 


In several other cases the remedy given was that of a lien. But 
in these cases the question of an alternative right to a propor- 
tionate part of the new property was not raised by the counsel nor 
considered by the court. In truth, the cestud que trust should be 
given the option of a proportional part of the new property or 


1 A pledgee of shares who wrongfully sells them for $5000 and afterwards buys 
them back for $3000 and gives them to the pledgor upon payment of the debt must 
also surrender his profit of $2000. Langton v. Waite, 6 Eq. 165, 173. 

2 Docker v. Somes, 2 Myl. & K. 655; Re Oatway, [1903] 2 Ch. 356; Nat. Bank v. Ins. 
Co., 104 U. S. 54, 68 ; Re Mulligan, 116 Fed. Rep. 715, 717; Barrett v. Kyle, 17 Ala. 306; 
Tilford v. Torrey, 53 Ala. 120, 122; Walker v. Elledge, 65 Ala. 51 (semble); Kelley v. 
Browning, 113 Ala. 420; Howison v. Baird, 40 So. Rep. 94 (Ala. 1906); Byrne v. McGrath, 
130 Cal. 316; Elizalde v. Elizalde, 137 Cal. 634 (semble); Bazemore v. Davis, 55 Ga. 
505; Harris v. McIntyre, 118 Il]. 275; Reynolds v. Sumner, 126 Ill. 58; Fansler v. 
Jones, 7 Ind. 277; Bitzer v. Bobo, 39 Minn. 18; Morrison v. Kinston, 55 Miss. 71 ; 
White v. Drew, 42 Mo. 51; Bowen v. McKean, 82 Mo. 594; Shaw v. Shaw, 86 Mo. 
504; Jones v. Elkins, 143 Mo. 647; Crawford v. Jones, 163 Mo. 578; McLeod v. Ven- 
able, 163 Mo. 536; Johnston v. Johnston, 173 Mo. 91, 115; Bohle v. Hasselbroch, 64 
N. J. Eq. 334; Dayton v. Claflin Co., 19 N. Y. App. Div. 120; Lyon. Akin, 78 N. C. 
258; Wallace v. Duffield, 2S. & R. (Pa.) 521 ; Kepler. Davis, 80 Pa. 153 ; Rupp’s App. 
100 Pa. §31; Lloyd v. Woods, 176 Pa. 63; Sheetz v. Neagley, 13 Phila. 506; Green v. 
Haskell, 5 R. I. 447; Watson v. Thompson, 12 R. I. 467; Kaphan v. Torrey, 58 S. 
W. Rep. 909 (Tenn. 1899) ; Moffatt v. Shepard, 2 Pinn. ( Wis.) 66. 

8 Bresnihan v. Sheehan, 125 Mass. t1; Reynolds v. Morris, 17 Oh. St. §1o. 

+ Lane v. Dighton, Amb, 409; Price v. Blakemore, 6 Beav. 507 ; Hopper v. Conyers, 


L. R. 2 Eq. 549; Re Pumfrey, 22 Ch. D. 255, 260; Graves v. Pinchback, 47 Ark. 470; 


Humphreys v. Butler, 51 Ark. 351; Nat. Bank v. Barry, 125 Mass. 20; Munro z. Collins, 
95 Mo. 33; Day v. Roth, 18 N. Y. 448; Bryant v. Allen, 54 N. Y. App. Div. 500 (affirmed 
166 N. Y. 637). 
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a lien upon it, as may be most for his advantage.’ If the new 
property appreciates, it will be for his interest to claim a propor- 
tionate share of it. If it depreciates, he will naturally prefer to 
claim a lien upon it to the extent of the misused trust money. In 
two states, New Jersey and Pennsylvania, a trustee, who makes a 
purchase partly with his own money and partly with a trust fund, 
is treated with extreme severity. In New Jersey he loses not 
only the share of profit attributable to the trust money, but also 
that due to his own money, the cestuz gue trust being entitled to 
the whole of the new property, subject to a lien in favor of the 
trustee to the amount of his own contribution? In Pennsylvania, 
if the product of the joint funds is in the form of shares in 
different companies, some of which have appreciated, while others 
have depreciated, the cestuz gue trust may take his proportion 
of the purchase from the shares which have proved the most 
profitable.? 

The principles thus far considered apply to all fiduciaries, not 
only to trustees, who have the legal title to the misappropriated 
property, but to bailees, guardians, and the like, who have posses- 
sion but not title* Although in a few early American cases the 
courts declined to permit the owner of property to recover its 
product, as a constructive trust, if the misappropriation was by 
any person other than a fiduciary,® it is now well settled that one 
who has been deprived of his property by fraud, by theft, or by 
any wrongful conversion, may charge the fraudulent vendee, the 
thief, or other wrongful converter as a constructive trustee of any 
property received in exchange for the misappropriated property.® 


1 This option was allowed in Bitzer v. Bobo, 39 Minn. 18; Crawford v. Jones, 163 
Mo. 578; Green v. Haskell, 5 R. I. 447. 

2 Bohle v, Hasselbroch, 54 N. J. Eq. 334 

8 Norris’s App., 71 Pa. 106. 

4 Re Hallett, 13 Ch. D. 696, 709, 710. 

5 Pascoag Bank v. Hunt, 3 Edw. 583; Cinta v. Drake, 4 Eden 94; Rain z. 
McNary, 4 Humph. (Tenn.) 356; Cunningham v. Wood, 4 Humph. (Tenn.) 417; Haw- 
thorne v. Brown, 3 Sneed (Tenn.) 462. 

6 Fraud. Smith v. Atwood, You. 607; Taub v. McClelland Co., ro Col. App. 


| 190; Farwell v. Homan, 45 Neb. 424 (semdle); Bank of America v. Pollock, 4 Edw. 
, 215; American Co. v. Fancher, 145 N. Y. 552; Converse v. Sickles, 146 N. Y. 200 
| (semble); Reynolds v. Aitna Co., 28 N. Y. App. Div. 591; Menz v. Beebe, toz Wis. 
\342. 


Theft. Cattley v. Loundes, 34 W. R. 139; Re Hulton, 39 W. R. 303, 8 Morrell 69 

s. C.; Pirtle v. Price, 31 La. An. 357; Nat: Bank v. Barry, 125 Mass. 20; Nebraska 

Bank v. Johnson, 51 Neb. 346; Lamb v. Rooney, roo N. W. Rep. 40 (Neb. 1904); 
33 
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At one time an action for money had and received was not 
allowed against a converter for the proceeds of the sale of the con- 
verted chattel.! But this doctrine was overruled two centuries ago.? 
There seems to be no good reason why one who has disseised 
another of his land and sold it, should not be similarly liable to the 
disseisee for the proceeds of the sale in an action for money had and 
received. But the right to such an action was denied in Massachu- 
setts in 1843.3 Nor has the writer discovered any decision to the 
contrary. This Massachusetts decision, it is submitted, should not 
be followed. But be that as it may, it is believed that the courts 
of equity will not hesitate to give a disseisee the benefit of any 
property acquired by the disseisor in exchange for the land of the 
disseisee. Accordingly, the rule as to following misappropriated 
property into its product in the hands of the wrongdoer may be 
formulated as follows: If property of any kind is misappropriated 
in any manner by one who knows it to belong, either at law or in 
equity, to another, the true owner may charge the wrongdoer as a 
constructive trustee of any property in his hands which is the 
traceable product of the misappropriated res, or, if he prefers, he 
may enforce an equitable lien upon this traceable product to the 
extent of the value of the misappropriated ves.‘ 

If the misappropriated ves, or its product, has been transferred 
by the wrongdoer, the rights of the defrauded owner to assert a 
trust or lien against the transferee will vary accordingly as the 
latter is a mada fide transferee, a bona fide donee, or a bona fide 
purchaser. 

The mala fide transferee, obviously, is in the same case as the 
_ original wrongdoer. If he gets the legal title from the wrongdoer 
he will hold it as the wrongdoer held it. If he gets merely the pos- 


Newton v. Porter, 69 N. Y. 133 (affirming 5 Lans. 416) ; Reynolds v. Aitna Co., 28 N.Y. 
App. Div. 591, 601. 

Other wrongful conversion. La Comité v. Standard Bank, 1 C. & E. 87; Re 
Woods, 121 Fed. Rep. 599; Graves v. Pinchback, 47 Ark. 470 (semd/e); Humphreys 
v. Butler, 51 Ark. 351. 

1 Philips v. Thompson, 3 Lev. 191 (1675). 

2 Lamine v. Dorell, 2 Ld. Raym. 1216; Hitchin v. Campbell, 2 W. Bl. 827. 

% Brigham v. Winchester, 6 Met. (Mass.) 460. 

4 It was decided in Lister v. Stubbs, 45 Ch. D. 1, that a fiduciary, who accepted a 
bribe from a third person, and invested the money in securities which appreciated, 
although liable to his beneficiary for the amount of the bribe could not be compelled to 
surrender the securities. It is not easy to see the reason for this discrimination in 
favor of the bribe taker. 

5 Wheeler v, Kirtland, 23 N. J. Eq. 13. 


| 

i 

{ 

| 

i 

j 


FOLLOWING MISAPPROPRIATED PROPERTY. 515 


session from a thief or other converter, he is himself a converter 
and becomes a trustee of any property which he may receive in 
exchange for the converted es. 

The dona fide donee may or may not acquire the legal title to 
the ves conveyed to him by the wrongdoer. If he gets the title, its 
acquisition, it is true, is honest; but its retention, after knowledge 
of his grantor’s wrong in conveying it, would be dishonest, for he, 
a volunteer, would thereby enrich himself at the expense of the 
defrauded cestui que trust. § From the moment of his discovery of 
his grantor’s fraud, therefore, the dona fide donee is in the same 
position as to the ves in his hands as if he had at that moment 
acquired the property mala fide!) 

If, however, the dona fide donee should dispose of the property 
before discovering his grantor’s fraud, he is not accountable for its 
value to the cestud que trust. Not at common law, for he has com- 
mitted no legal tort in dealing with property which by the common 


law was his own. Not in equity, for he has committed no equitable 


wrong in parting with a legal title which he believed to be free from 
any equitable incumbrance. If his transfer was gratuitous, he is 
not liable in any way to the defrauded cestui que trust2 If, how- 
ever, his transfer was for value received, the situation is changed. 
If he keeps the value received he, a volunteer, is making a positive 
gain at the expense of the cestuz gue trust. He must, therefore, 
either surrender the value received or account to the cestud que 
trust for the value of the misappropriated trust-ves. But he should 
have the option of doing the one or the other. If the value re- 
ceived was less than the value of the ves transferred by him, or if 
the newly acquired property has depreciated below the value of that 
res, the donee does all that can, in justice, be required of him by 
giving up what he received in exchange for his transfer.2 He has 
acted honestly and makes no profit. If, on the other hand, the 
newly acquired property appreciates, and the donee prefers to give 
the cestut the value of the misappropriated res, the latter having 
received full compensation for what was taken from him cannot 


1 Standish v. Babcock, 52 N. J. Eq. 628; Laws v. Williams, 56 N. J. Eq. 553. 

2 Blake v. Metzgar, 150 Pa. St. 291 ; Bonesteel v. Bonesteel, 30 Wis. 516. He may 
also buy the property from a subsequent dona fide purchaser and keep it. Mast v. 
Henry, 65 Iowa 193. 

A striking illustration of this principle is the emancipation by an innocent donee 
of a slave conveyed to him by a fraudulent donee. 

8 Robes v. Bent, Moo. 552; Wheeler v. Kirtland, 23 N. J. Eq. 13 (semdle); Trues- 
dell v. Bourke, 29 N. Y. App. Div. 95 (affirmed 161 N. Y. 634). 
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rightfully demand more. The donee, it is true, may, in this case, 
profit by the misconduct of the wrongdoer. But the retention of 
this profit by the dona fide donee is not forbidden by the principle 
of public policy which is properly invoked against the mala fide 
grantee of the wrongdoer. Even if the innocent donee cannot 
make reparation in value, because of his insolvency, he ought not 
to be obliged to give up to the defrauded cestud gue trust the whole 
_of the newly acquired property if that is worth more than the mis- 
appropriated trust-ves, Full justice will be done if the cestuz gue 
trust is given a lien upon the newly acquired property to the extent 
of the value of the original trust-ves. The surplus should go to 
the general creditors of the insolvent donee. : 

If the dona fide donee does not acquire the title to the misappro- 
priated ves, as when he receives it from a thief or other converter, 
he is himself, although morally innocent, guilty of a conversion, 
and must either surrender the converted chattel to the true owner 
or make reparation in value. Furthermore, if after discovering the 
title of the true owner, he should transfer the converted ves in ex- 
change for other property, he would be chargeable as a con- 
structive trustee of the newly acquired property for the benefit of 
the true owner. Is he also chargeable as a constructive trustee, 
if his transfer was before his discovery of,the tort of his transferor ? 
There seems to be no decision upon this point. It is conceived, 
however, that equity should not create a constructive trust in this 
case, if the morally innocent donee is able and willing to make 
reparation in value for his technical tort. Even his insolvency 
should not give the defrauded owner more than a lien upon the 
newly acquired property, if its value exceeds that of the converted 
res, for compensation should be the limit of recovery for a tort, if 
the defendant acted in good faith. 

If a dona fide donee of a thief or other converter may keep the 
product of the converted zes, in case he is ready to pay the value of 
the latter to the true owner, a dona fide purchaser from the wrong- 
doer must have the same privilege. And there is authority to this 
effect. In the well-considered case, Dixon v. Caldwell,! a military 
‘bounty warrant for 160 acres was stolen from the plaintiff, and, after 
the thief had forged the plaintiff's indorsement, sold to the defend- 
ant, a purchaser for value without notice of the theft or forgery. 


1 15 Oh. St. 412, approved in Mack v. Brammer, 28 Oh. St. 508. See to the same 
effect, Fletcher v. McArthur, 117 Fed. Rep. 393. 
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The defendant then surrendered the warrant to the government and 
obtained a patent vesting in him the title to 160 acres of land. 
The plaintiff sought to charge the defendant as a constructive 
trustee of this land, but his bill was dismissed, the court being 
of the opinion that the plaintiff's remedy by an action at law for 
the conversion of the certificate was adequate and that it would 
be inequitable to deprive the dona fide purchaser of his legal title 
to the land. If the dona fide purchaser is unable, because of 
insolvency, to make reparation in value for his conversion, he, 
like the dona fide donee under similar circumstances, should 
hold the newly acquired property subject to a lien in favor of 
the owner of the converted ves to the extent of the value of the ~ 
latter. 

It follows from the Ohio decision, that, if the defendant, instead 
of exchanging the warrant for the patent to the land, had sold 
it, he would not have been liable to the plaintiff in an action of 
assumpsit for money had and received. There are, however, 
several decisions to the contrary. But, it should be observed, 
nothing turned in these cases upon the form of action, since the 
amount recoverable was practically the same whether the action 
was assumpsit for money had and received, or trover for the value 
of the converted warrant. A case may be put, however, in which 
the defendant would be unfairly prejudiced, if the action of 
assumpsit for the proceeds of the sale were allowed. Suppose 
the defendant to have bought the warrant July 1, 1899, and to 
have sold it June 1, 1905. If actions of tort and contract are 
barred in six years, the plaintiff's action for conversion would 
be barred after July 1, 1905, but if he may also charge the defend- 
ant for the proceeds of the sale on June I, 1905, that action would 
not be barred until June 1, 1911.7 It is submitted that the dona fide 
purchaser should not be subjected to the hardship of this pro- 
longed liability. 

It is hardly necessary to add that, if the bona fide purchaser 
acquired from the wrongdoer the title to the misappropriated 
property, he will hold it free and clear from all equitable claims 


1 Bobbett wv. Pinkett, 1 Ex. D. 368, 372; Kleinwort v. Comptoir, [1894] 2 Q. B. 
157; Indiana Bank v. Holtsclaw, 98 Ind. 85; Buckley v. Second Bank, 35 N. J. Eq. 
400 ; Johnson. First Bank, 6 Hun (N.Y.) 124. But see contra, Baltimore Co. v. Burke, 
102 Va. 643. 

2 Ivey v. Owens, 28 Ala. 641; Lambv. Clark, 5 Pick. (Mass.) 193; Robertson 7 
Dunn, 87 N. C. 
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of the defrauded cestui gue trust, who must look to his faithless 
trustee alone for relief. 

It has been assumed thus far that it was sini to find in the 
hands of the wrongdoer, the mada fide grantee, the bona fide donee 
or bona fide purchaser, some specific property which was unmis- 
takeably the product of the original misappropriated ves. But, 
in truth, the bulk of the litigation upon this subject has grown 
out of the difficulty of finding the traceable product of the misap- 
propriated property. If the misappropriation is a sale and the 
proceeds are invested in the purchase of a tract of land, or a jewel, 
or in a bond, or note, or are deposited in a bank to the credit 
of the depositor, the case is simple. The wrongdoer is clearly 
a constructive trustee of the land, jewel, bond, note or claim against 
the bank. Suppose, however, that the proceeds of the sale are 
100 gold eagles, and that these coins, which are obviously held 
in trust for the victim of the misappropriation, are put into a bag 
by the wrongdoer with 100 gold eagles of his own. It is impos- 
sible to identify the trust coins. Has the trust, therefore, disap- 
peared? No. Since one gold eagle is just like another, the 
defrauded cestui gue trust may say one half of the 200 gold eagles 
in the bag is held in trust for him, while the other half belongs to 
the wrongdoer. Suppose, now, that the wrongdoer spends 50 of 
the gold eagles for his own benefit. Is the cestuz’s claim reduced 
to 75 or is he still entitled to 100 of the 150 gold eagles remain- 
ing ? It is well settled that he has the right to 100. This result 
is commonly explained by saying that the wrongdoer must be pre- 
sumed to have intended to use his own share of the mixed fund, 
rather than the share of the cestud gue trust This is, of course, a 
pure fiction. A thief is not likely to manifest such consideration 
for the victim of his theft. Furthermore, even if it could be 
proved that the thief actually intended to spend the cestui gue 
trust's share first, the result would be the same. The cestui que 
trust would still be entitled to his 100 gold eagles. The true ex- 
planation, it is submitted, is this. The cestud gue trust has an 
option, the moment the coins are mixed in the bag, to claim 


either a moiety of the coins, or a charge upon the whole to | 


the amount of the coins originally held in trust for him, that is, 
100. On this theory so long as 100 gold eagles remain in the bag, 


the cestui que trust is safe. But if the wrongdoer should spend 


1 Re Hallett, 13 Ch. D. 696, 712, 720. 
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150 of the coins, the charge would be only upon the 50 remain- 
ing even though the wrongdoer should afterwards put 50 coins 
in the bag. 

The same reasoning applies to the case in which the wrongdoer 
deposits trust funds together with money of his own in a bank. If, 
for example, he deposits $1000 of trust funds and $1000 of his 
own, the cestut gue trust may at his election hold the wrongdoer 
as a trustee of a moiety of the $2000 claim against the bank, or 
he may enforce a charge upon the claim to the amount of $1000, 
and this charge or lien will fully protect the cestuz gue trust so 
long as the amount to the credit of the wrongdoer does not drop 
below $1000, no matter how many checks are drawn upon the bank 
and regardless of fresh deposits. But if the deposit account falls, 
at any time, below $1000, or is all drawn out, the security of the 
cestui que trust diminishes pvo ¢anéo in the one case and vanishes in 
the other case. Nor will the security be increased or reappear, 
by reason of subsequent deposits of his own money by the 
wrongdoer 

Let us suppose again that the wrongdoer after depositing $1000 
of the trust money with $1000 of his own, draws out $1000 with 
which he buys shares in a company or other property which 
remains in his hands. The cestué gue trust may charge the wrong- 
doer as a trustee of a moiety of the remaining claim against the 
bank for $1000 and also of a moiety of the shares or other property 
bought with the $1000 drawn out.2 It seems clear that he should 
also have a right to enforce a lien for the $1000 upon both the 
remaining deposit and the shares or other newly bought property, 
if he finds it for his interest to do so. In New Jersey, however, 


1 These statements are supported by the decisions. fe Hallett, 13 Ch. D. 696 (over- 
ruling Pennell v. Deffell, 4 De G. M. & G. 372, and Brown v. Adams, 4 Ch. 764) ; Gibert 
v. Gonard, 540 L. J. Ch. 439; Spokane Co. v. First Bank, 68 Fed. Rep. 979, 981 
(semble) ; Re Swift, 108 Fed. Rep. 212, 113 Fed. Rep. 203; Re Mulligan, 116 Fed. Rep. 
715, 717, 721; Re Graff, 117 Fed. Rep. 343; Elizalde v. Elizalde, 137 Cal. 634; Wind- 
stanley v. Second Bank, 13 Ind. App. 544, 547; Morse v. Satterlee, 81 Ia. 491; Englar 
v. Offutt, 70 Md. 78, 86; Drovers Bank v. Roller, 85 Md. 495, 499 (semdle) ; Ellicott v. 
Kuhl, 60 N. J. Eq. 333, 336; Importers Bank v. Peters, 123 N. Y. 272; Blair v. Hill, 
so N. Y. App. Div. 33; Greene’s Est., 20 N. Y. Supp. 94; Northern Co. v. Clark, 3 N. 
Dak. 26, 30; State v. Foster, 5 Wyo. 199, 215. 

2 Re Hallett, 13 Ch. D. 696, 731 (semble); Mercantile Co. v. St. Louis Co., 99 Fed. 
Rep. 485; Re Mulligan, 116 Fed. Rep. 715, 719 (semdle) ; Cole v. Cole, 54 N. Y. App. 
Div. 37; Re Youngs, § Dem. Sur. 141. 

8 Re Oatway, [1903] 2 Ch. 856; Lincoln v. Morrison, 64 Neb. 822. But see contra, 
Bevan v. Citizens Bank, 19 Ky. Law Rep. 1260; Bright v. King, 20 Ky. Law Rep. 186. 

4 Lamb v. Rooney, 100 N. W. Rep. 410 (Neb. 1904). 
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the court, invoking the fiction that the wrongdoer, in drawing on 
the mixed deposit account, must be presumed to draw out his own 
money first, would give to the cestut gue trust in the case supposed 
no claim upon the shares or other newly bought property.! 

There is another class of cases illustrating the confusion of 
funds. A bank receives money on general deposit, knowing that 


it has no right to receive it, either because of its known insolvency 


or because the depositor is an official who is prohibited by law 
from so depositing the money he holds as an official. The bank 
fails soon afterwards, having in the meantime received and paid out 
divers sums of money. The money wrongfully received was mixed, 
of course, with the other money of the bank. Must the depositor, 
or the body which he represents, come in with the general cred- 
itors, or is he entitled to a preference? The answer depends upon 
the amount of money continuously in the bank from the time of 
the bank’s wrongful receipt of the deposit. The moment the $1000 
was mixed with the other money of the bank, the depositor became 
cestui que trust of that proportion of all the money then in the 
bank, which $1000 bore to the total money, or he might claim a 
lien to the amount of $1000 upon all the money in the bank. If 
the total amount of money in the bank was continuously from the 
moment of the deposit, up to the time the bank closed its doors, 
equal to or more than $1000, the depositor would be paid in 
full. If at any time the total amount dropped below $1000, the 
depositor’s security would be reduced $70 tanto, and would not be 
increased by any subsequent receipt of. money of its own.2. The 


1 Standish v. Babcock, 52 N. J. Eq. 628. . 

2 Wasson v. Hawkins, 59 Fed. Rep. 233; Massey v. Fisher, 62 Fed. Rep. 958; 
Boone Bank wv. Latimer, 67 Fed. Rep. 27 ; Cleveland Bank v. Hawkins, 79 Fed. Rep. 
29; Indep. Dist. v. Beard, 83 Fed. Rep. 5 (reversed in 88 Fed. Rep. 375, but because 
of a different view of the facts) ; Merch. Bank v. School Dist., 94 Fed. Rep. 705; Quinn 
v. Earle, 95 Fed. Rep. 728, 731; Richardson v. N. O. Co.,; 102 Fed. Rep. 780, 785 ; 
Richardson v. Oliver, 105 Fed. Rep. 277; Re Swift, 108 Fed. Rep. 212, 215; Wood- 
house v. Crandall, 197 Ill. 104 (reversing 99 Ill. App. 552); Windstanley v. Second 
Bank, 13 Ind. App. 544, 554; Sherwood v. Central Bank, 103 Mich. 109; Wallace 
v. Stover, 1¢7 Mich. 190; Board v. Wilkinson, 119 Mich. 655; Bishop v. Mahoney, 
70 Minn. 238, 240; Shields v. Thomas, 71 Miss. 260, 270; State v. Bank of Com- 
merce, 54 Neb. 725; State v. Bank of Commerce, 61 Neb. 181; Lincoln v. Morrison, 
64 Neb. 822; Arnot v. Bingham, 55 Hun (N. Y.) 553; People v. Merch. Bank, 92 Hun 
(N. Y.) 159; Re Holmes, 37 N. Y. App. Div. 15 (affirmed 159 N. Y. 532); Kimmel v. 
Dickson, 5 S. Dak. 221; Piano Co. v. Auld, 14 S. Dak. 512; Bank v. Weems, 69 Tex. 
489; Burnham z. Booth, 89 Wis. 362, 368; Slater v. Foster, 5 Wyo. 199. 

Phila. Bank v. Dowd, 38 Fed. Rep. 172, contains a dictum against the right of 
the cestui gue trust, but this opinion was expressly rejected in Massey v. Fisher, 
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mixing of the depositor’s money and the bank’s money in the 
vaults of the bank is not to be distinguished from the mixing by 
the wrongdoer who puts his own gold eagles with those of another 
in a bag, or, as in Kirby v. Wilson,} in his pockets. 

Let us now suppose that the-misappropriated ves cannot be traced 
into any specific land, chattels, bank deposit, or into the money in 
a bank, but that the court is convinced that the fund for distribu- 
tion among the creditors of the wrongdoer is larger than it would 
have been but for the misappropriation. Should the victim of the 
misappropriation come in ahead of the general creditors? Obvi- 
ously he cannot establish any trust or lien for want of any specific 
res. But in justice he should be treated as a preferred creditor 
as to the excess of the actual fund for distribution above what 
it would have been if the misappropriation had not been made. 
The general creditors should not make a profit by their debtor’s 
misuse of another’s property and at the expense of the defrauded 
owner. There seems to be no decision on this point. But this 
is not surprising, for in practice it will be extremely difficult to 
prove the excess in the fund for distribution without tracing the 
misappropriated ves into some specific product. 

In a few jurisdictions the true owner is given a preference over 
the general creditors of the wrongdoer upon the mere proof that 
the latter had the benefit of the misappropriated res, even though 
it is impossible to prove that the fund for distribution among the 
general creditors is, at the time of the preference allowed, larger 
than it would have been but for the misappropriation? But the 


62 Fed. Rep. 958, and is not likely to be followed. In People v. City Bank, 96 
N. Y. 32, on the other hand, the court seems to have given the cestué gue trust more 
than his just claim. 

1 98 Ill. 240. 

2 First Bank v. Hummel, 14 Col. 259; Hopkins v. Burr, 24 Col. 502 ; Banks v. Rice, 
8 Col. App. 217 (but see MeClure v. La Plata Co., 19 Col. 122; Holden v. Piper, 
5 Col. App. 71); Davenport v. Plow Co., 80 Ia, 722 (but see Indep. Dist. v. King, 
80 Ia. 497; Jones v. Chesebrough, 105 Ia. 303; Ewell v. Clay, 107 Ia. 56; Moore 
v. Chesebrough (1900, Ia.), 81 N. W. Rep. 469; Bradley v. Chesebrough, 111 
Ia. 126; Sioux Co. v. Fribourg, 121 Ia. 230); Peak wv. Ellicott, 30 Kan. 637; 
Reeves v. Pierce, 64 Kan. 502 (but see Burrows v. Johntz, 57 Kan. 778; Travellers 
Co. v. Caldwell, 59 Kan. 156; Kansas Bank v. First Bank, 62 Kan. 786); Carley z. 
Graves, 85 Mich. 483 (but see Board v. Wilkinson, 119 Mich. 655) ; Harrison v. Smith, 
83 Mo. 210 (overruling Miles v. Post, 76 Mo. 426); Stoller v. Coates, 88 Mo. 514; 
Evangel. Synod v. Schoeneich, 143 Mo. 652; Pundman v. Schoeneich, 144 Mo. 194 
(but see Bircher v. Walther, 163 Mo. 461); Griffin v. Chase, 36 Neb. 328; Capital 
Bank v. Coldwater Bank, 49 Neb. 786; State v. Midland Bank, 52 Neb. 1 (but see 
State v. Bank of Commerce, 54 Neb. 725). 
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allowance of a preference under such conditions is unjust to 
the general creditors. If the product of the true owner’s ves is 
still traceable in the assets of the wrongdoer, in the form of land, 
chattels, a bank deposit, or the money of a bank, its surrender to 
the true owner is eminently just. The creditors are left just where 
they would be if there had been no misappropriation. If the true 
owner’s res was used in paying one of the creditors, the true owner 
may fairly claim to be subrogated to that creditor’s claim, in 
which case, also, the dividends of the other creditors would not be 
affected by the misappropriation. The same result is reached if, 
without subrogation, the true owner is allowed to prove ratably 
with the other creditors. But to go further and give the true 


owner a preference over all the general creditors means an unfair — 


reduction of ‘the’ dividend ‘of the other creditors. If the true 
owner’s res‘has been squandered, the dividend of the other cred- 
itors must be less because of the right of the true owner to prove 
his claim. But here, too, it would be gross injustice to pay the 
true owner in full, and thereby diminish still further the dividend 
of the general creditors. The authorities are nearly unanimous 
against this unjust preference.? 3 
James Barr Ames. 


1 Cotton v. Dacey, 61 Fed. Rep. 481; Jefferson v. Edrington, 53 Ark. 345; Standish 
v. Babcock, 52 N. J. Eq. 628, in which cases the satanic was to the right of a cred- 
itor secured by a mortgage. 

2 Multnomah Co. v. Oreg. Bank, 61 Fed. Rep. 912 (disapproving San Diego Co. v. 
Cal. Bank, 52 Fed. Rep. 59) ; Spokane Co. v. First Bank, 68 Fed. Rep. 979; City Bank 
v. Blackmore, 75 Fed. Rep. 771; Metrop. Bank v. Campbell Co., 77 Fed. Rep. 705; St. 
Louis Asso. v. Austin, 100 Ala. 313; Bank v. U.S. Co., 104 Ala. 297; Winston v. 
Miller, 139 Ala. 259; Ober Co. v. Cochran, 118 Ga. 396; Lanterman v. Travers, 174 
lll. 459; Seiter v. Mowe, 182 Ill. 351, 81 Ill. App. 297; Windstanley v. Second Bank, 
13 Ind. App. 544; Robinson v. Woodward, 28 Ky. Law Rep. 1142; Englar v. Offutt, 70 
Md. 78; Drovers Bank v. Roller, 85 Md. 495; Little v. Chadwick, 151 Mass. 109; 
Bishop v. Mahoney, 70 Minn. 238; Twohy v. Melbye, 78 Minn. 357; Shields z. 
Thomas, 71 Miss. 260; Lincoln v. Morrison, 64 Neb. 822 (overruling earlier Nebraska 
cases) ; Perth Co. v. Middlesex Bank, 60 N. J. Eq. 84; Ellicott v. Kuhl, 60 N. J. Eq. 
333; O’Callaghan’s App. 64 N. J. Eq. 287; Xe Cavin, 105 N.Y. 256; Re North Bank, 
60 Hun (N. Y.) 91; Atkinson v. Rochester Co., 114 N. Y. 168; People v. American 
Co., 2 N. Y. App. Div. 193; Cole v. Cole, 54 N. Y. App. Div. 37; Re Hicks, 170 N. Y. 
195; Northern Co. v. Clark, 3 N. Dak. 26; Ferchen v. Arndt, 26 Ore. 121; Muhlen- 
berg v. N. W. Co., 26 Ore. 132; Re Assignment, 32 Ore. 84; Freiberg v. Stoddard, 
161 Pa. 259; Lebanon Bank, 166 Pa. 622; Slater v. Oriental Mills, 18 R. I. 352; 
Arbuckle v. Kirkpatrick, 98 Tenn, 221; Nonotuck Co. v. Flanders, 87 Wis. 237 (over- 
ruling the earlier Wisconsin cases); Burnham v. Barth, 89 Wis. 362; Thuemmler z, 


Barth, 89 Wis. 381; Henika 7 Heinemann, 90 Wis. 478; Gianella v. Momsen, go 


Wis. 476; Stevens v. Williams, 91 Wis. 58; Dowie v. Humphrey, 91 Wis. 98; 
Hyland v. Roe, 111 Wis. 361; State v. Foster, 5 Wyo. 199, 215. 
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CORPORATIONS AND THE PRIVILEGE AGAINST SELF-INCRIMINATION. — A 
recent unanimous opinion from the Supreme Court of the United States 
contains an elaborate and forcible dictum to the effect that the privilege 

against self-incrimination is not extended to corporations by the Fifth 
Amendment to the Constitution. Hav v. Henkie, U. S. Sup. Ct., Mar. 12, 
1906. 

In England the principle “emo tenetur seipsum accusare” is merely a 
rule of evidence, but in the United States it is a constitutional right. ‘This 
constitutional right is, however, only an enactment of the common-law doc- 
trine,? and however differently expressed in the various constitutions, the 
same principle is enunciated by all.2 The application of this principle to 
corporations involves two questions: first, is there anything in the nature of 
the privilege that makes it inapplicable to corporations? secondly, is there 
anything in the nature of a corporation that unfits it for the privilege? 

The privilege is in its nature personal, for no one can assert it except the 
one from whom the evidence is sought,‘ and that one must be the person 

who is in danger of incrimination. An agent, provided he himself is in no 
danger of incrimination, cannot refuse to testify for fear of incriminating his 
principal, even though the principal be a corporation,® though there is at 
least one case to the contrary, holding that the agent on the stand is the cor- 
4 poration on the stand. The Supreme Court, however, accepts the prevail- 


ing view, and if that is sound, it must follow logically that a corporation can 


1 Counselman v. Hitchcock, 142 U.S. 547. 

2 See Wigmore, Ev., § 2252. 

8 Counselman v. Hitchcock, supra, at 584-586. 

4 N. Y. Life Ins. Co. v. People, 195 Ill. 430. 

5 Gibbons v. Proprietors of Waterloo Bridge, 5 Price 491. 
® Davies v. Lincoln Nat. Bank, 4 N. Y. Supp. 373. 
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never be a witness, with a possible exception in the case of a bill of dis- 
covery filed directly against it. In such a case it has been held that a cor- 
poration is entitled to the privilege against self-incrimination.’ But bills of 
discovery apply only to civil cases,* and it is therefore difficult to see how 
the corporation could assert the privilege in an investigation by the state, 
unless one adopts the apparently erroneous New York view that an officer 
on the stand represents the corporation. From the nature of the privilege, 
then, it is seen that the corporation may in one narrow class of cases be 
in a position to exercise it. 

While, then, in a civil suit, it would seem that there is no reason for 
treating the corporation differently from a natural person, yet, in an investi- 
gation by the state, there is a difference arising from the very nature of 
a corporation and of corporate rights. The corporation receives its rights 
from the state and can act only in a manner prescribed by its creator. It 
has special privileges and franchises and must account for their use, and it 
would be subversive of justice to say that it could refuse to do so on the 
ground that it had abused them. Therefore, although a corporation is held 
by the principal case within the protection of the Fourth,® and has been 
held within the protection of the Fourteenth Amendment,” and probably 
would be protected by the clause in the Fifth forbidding double jeopardy, 
it would seem that its nature prevents it, as between it and the state, from 
receiving immunity from investigation and disclosure of its internal affairs. 


Tue Governor’s RicHT TO Sur. — The executive power of the nation is 
lodged in the President, whereas that of the state is vested in a number of 
independent heads, each deriving his authority from the same source, the 
people. And while Supreme Court adjudications have tended to enlarge 


the scope of the presidential power, state decisions have strictly confined | 


the governor, as one member of a multifarious executive, within his granted 
powers, denying him any inherent rights. All state constitutions, but those 
of Massachusetts and New Hampshire, name as one of the duties of the 
governor that of seeing that the laws are faithfully executed. The extent 
of the power thereby conferred was lately passed on by the Mississippi 
Supreme Court. The governor, believing a contract made by a state 
board to be in violation of the Constitution, called upon the} attorney- 
general, who as a member of the board voted for the contract, to file a bill 
to enjoin its execution. Upon his refusal the governor himself brought suit 


7 Logan v. Penna. Rd. Co., 132 Pa. St. 403. 
8 See Logan v. Penna. Rd. Co., supra. 


® Hale v. Henkle, supra. 
10 Smyth vw. Ames, U. S. 466. 
1 For a general discussion see Goodnow, Administrative Law of the United States, 


bk. II c. III; ba! ape Administrative Law, c. VIII, and cases cited, especially 
Field v. People, 3 Ill. 79. 


2 The Massachusetts constitution (c. II, art.4) and the New Hampshire constitu- 
tion (art. 61) contain somewhat similar provisions. The constitutions in force down 
to 1894 have been generally relied on. In Professor Goodnow’s excellent recent 
treatise, p. 104, occurs this astonishing statement: “ As a general thing there is no 
provision in the state constitutions similar to that to be found in the United States 
Constitution, which makes it the duty of the chief executive to see that the laws be 
faithfully executed.” 
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in the name of the state. By a majority vote the court dismissed his bill. 
Henry v. State, 39 So. Rep. 856.* The decision may be rested on the 
ground that the act to be restrained was discretionary with the board, and 
therefore not reviewable. Yet the jurisdictional question was discussed at 
length, and the power of the governor to file a bill under the circumstances 
is unequivocally denied by the majority opinion, which finds no warrant in 
the Constitution or in the Code for the governor’s position. That official 
has been allowed to sue on bonds payable to the governor on behalf of the 
state, on the theory that the governor is a corporation sole.* Again, for 
purposes of suit between states, he represents his state, and by a rule of the 
United States Supreme Court service is to be made on the governor and 
attorney-general of a state. A few states expressly authorize the governor 
to engage other counsel under certain disabilities of the attorney-general.® 
But under the general duty to see to the execution of the laws he has no in- 
herent right to execute the laws himself.’ He is, in fact, largely a super- _ 
visory Official. But he may enforce the execution of the laws by the 
proper authority. Where the duty of another official is ministerial, the 
governor, and in many states any citizen, may bring mandamus for its 
performance.® 

What, then, is the position of the attorney-general? His common-law 
duties as the law officer of the state are, in the absence of contrary pro- 
visions, his under the state constitutions.®° Upon him devolves the duty to 
protect the state’s interests from unlawful encroachments and violations of 
its political rights. In all but seven states he is an elective official." That 
his office includes judicial as well as executive functions is attested by the 
fact that in about ten constitutions it is provided for under the judiciary 
clause. He is thus endowed with large, independent powers, and is re- 
sponsible generally only to the people. Yet a few constitutions, such as that 
of Maryland, apparently place him under the governor’s direction in regard 
to the propriety of bringing suit. By the Mississippi Code the governor 
may require him to proceed against defaulting county treasurers and to 
assist district-attorneys. But on failure in his duty of attending the Supreme 
Court terms the power to appoint counsel to represent the state is with the 
court. Of course, wherever the governor possesses directory power, he may 
enforce it by mandamus. But this does not allow him to bring suit himself 
to execute the functions placed by law in the attorney-general." If the 
exercise of the power to bring suit is discretionary, the power must be vested 


8 The case is criticised in'1 The Law 806. 

* Gov. v. Allen, 8 Humph. (Tenn.) 176. 

5 Grayson v. Virginia, 3 Dall. (U. S.) 320. The right of the governor of Mississippi 
to sue in a foreign state is expressly given by statute. Rev. Code 1892, § 2167. 

® See Alexander v. State, 56 Ga. 478; State v. Dubuclet, 25 La. An. 161, 27 La. An. 
293; Orton v. State, 12 Wis. 509. 

Shields v. Bennett, 8 W. Va. 74, 89; & Jn re Fire, etc., Commissioners, 19 Col. 
482; Jn re Neagle, 135 U.S.1; Cahill v. State Auditors, 127 Mich. 487. For a collec- 
tion of the authorities on the governor’s implied power to engage counsel, see 55 
L. R. A. 493, n. 

8 State v. Crawford, 28 Fla. 441; State v. Buchanan, 24 W. Va. 362. 

9 See People v. Miner, 2 Lans. (N. Y.) 396. 

10 Delaware, New Jersey, Pennsylvania, Maine, New Hampshire, Wyoming, and 
Tennessee. In the last named state the appointive power lies with the Supreme 
Court. 

11 In Wisconsin it is held that even a private citizen may restrain the violation of 
. _ law upon the attorney-general’s refusal to act. State v. Cunningham, 

3, Wis. go. 
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in him absolutely, and not subject to the mandate of the governor. If the 
attorney-general is recusant or hostile to the state’s interests, the remedy is 
in impeachment or in legislative aid. 


ConTRACTS FOR DispLay ADVERTISEMENTS. — Where a landowner agrees 
for a valuable consideration to allow the display of a sign upon his premises, 
an important question arises as to the nature of the right thus created. 
Three lines of reasoning have been suggested by the cases which have 
arisen: that the agreement constitutes a lease ;* that it amounts only toa 
license ;* and that it gives rise to an easement. The last view is expressed 
in a recent decision of the Kentucky Court of Appeals. evy v. Louisville 
Gunning. System, 89 S. W. Rep. 528. 

A permissive occupation conferring a legal possession is essential to the 
relation of landlord and tenant.? A licensee, however, need not be and 
ordinarily is not in possession, but has the right to do an act or a series of 
acts on the land of his licensor.* An advertiser does not acquire possession 
of the wall whereon his advertisement is posted, but simply gains a right 
to do certain acts on the land of another. — this right is created by 
oral agreement, his position is that of a li€ensee. His right, therefore, is 
subject to be revoked at the pleasure of his licensor, though, where the 
license is founded on a valuable consideration and is given for a definite 
period, a premature revocation would give rise to a right of action for 
breach of contract. As a license is terminated by any act of the’ licensor 
showing an intention to revoke, a subsequent conveyance of any interest in 
the property inconsistent with the contipued enjoyment of the licensee’s 
right would amount to a revocation.® here, however, the agreement is 
under seal, the only square decision on the subject is to the effect that a 
right in gross is created in the nature of an easement,’ which is irrevocable 
by the grantor, is good against his subsequent grantee or lessee, and will be 
protected from interruption by a court of equity. }Where the agreement is 
in writing not under seal, the advertiser acquires-only the rights of a licensee, 
according to the present weight of authority. }It is submitted, however, that 
the agreement is valid as a contract to grant an easement and should be 
specifically enforceable in equity,’ — at least in jurisdictions which recognize 
easements in gross. 

In any event, whether easement or license, the grant of such a right by 
the lessee of premises would not be a breach of his covenant not to sub-let.'° 
But where a lessee with such a covenant leased the roof of a building to- 
gether with the right to maintain a sign thereon, the parties manifestly 
created the relation of sub-lessee in violation of the covenant.!! So, where 


Snyder v. Hersberg, 11 Phila. ( Pa.) 200. 

2 Wilson v. Travener, [1901] 1 Ch. 578; and see Reynolds v. Van Beuren, 155 N. Y. 
120. 
- 8 See Jones, Landlord & Tenant, § 40. 

4 See Cook v. Stearns, 11 Mass. $333 Jones, Landlord & Tenant, § 36. 

5 Kerrison v. Smith, [1897] 2 Q. B. 445. 


® Eckerson v. Crippen, 110 N. Y. 585. 

7 Willoughby v. Lawrence, 116 III. 11. 

8 Gunning Co. wv. Cusack, 50 Ill. App. pos 

9 See Gunning Co. v. Cusack, supra ; Witherell v. Brobst, 23 Ia. 586. 
10 Lowell v. Strahan, 145 Mass. 1. 

ll See Gude Co. v. Farley, 28 N. Y. Misc. 184. 
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an advertiser who has acquired for a term of years such an easement as in 
the present case, fails to paint out or remove his sign at the end of his term, 
he is not liable for rent as a tenant holding over."* And since there can be 
no recovery quasi-contractually for the use and occupation of land unless 
the relation of landlord and tenant exists, it would seem that the landowner 
could not recover in such a situation.” 


Causes oF ACTION ARISING FROM LaupaTory Worps.— Whether the 
substance of a publication which forms the subject-matter of a libel suit is 
laudatory or disparaging, true or false, is immaterial where the plaintiff's 
only complaint is that words, the utterance of which brings him into ridicule 
or contempt, have been falsely attributed to him; to make a person 
the spokesman of an interview,’ or to affix his signature to an advertise-- 
ment or poster full of self-praise and derogation of others, may, in effect, 
brand him as a braggart or a vilifier. Nor is it material that the publication 
only covertly suggests its emanation from the plaintiff without in words 
asserting his authorship,’ if its position or the style of its composition 
makes plain the invidious implication. So, when in a case lately decided 
in Louisiana, it was alleged that a newspaper, knowing that the plaintiff's 
fellow physicians and the public viewed self-assertion and advertising as 
highly unprofessional, maliciously and with intent to injure the plaintiff pub- 
lished a laudatory account of a fabulous cure said to have been effected by 
him, the court properly held that the petition set forth a cause of action 
based upon the implication that the plaintiff had authorized the article in 
question. Martin v. Nicholson Publishing Co., New Orleans Picayune, 
Jan. 5, 1906 (La. Sup. Ct.). 

If this false implication is such as men in general consider disparaging, 
the offense is against reputation, and the publisher may properly be made 
to answer for defamation. But the right to reputation is not merely a vague 
right to the good opinion of the world in general ; it is more specifically aright 
not to be so lowered in the estimation of one’s community, one’s profession, 
or even of any single individual, that damage shall result. Lying words or 
false suggestions that to most men seem laudatory or colorless may be 
grossly damaging in the eyes of a given group of persons, owing to local 
conditions, local prejudices, professional codes, or individual caprice. Two 
instances will illustrate. A defendant, in order to injure the plaintiff, falsely 
informs the latter’s miserly relative that the plaintiff has been guilty of a 
certain generous act. ‘The relative forthwith disinherits the plaintiff. 
Another defendant, with like evil intent, publishes in an orthodox village 
that the plaintiff is a dissenter, whereupon the villagers sedulously avoid his 
shop.‘ So, to call an enemy a labor-leader, a capitalist, a negro, or a white 
man might do him injury in some quarters. Where words used with 
respect to the plaintiff are by common consent damaging, the publisher 


12 Goldman v. N. Y. Advertising Co., 29 N. Y. Misc. 133. 
18 See Keener, Quasi Contracts, 19l, 192. 


1 Stewart v. Swift Specific Co., 76 Ga. 280; Allen v. News Publishing Co., 81 Wis. 
120, 

2 Pavesich v. New England, etc., Co., 122 Ga. 190. | 

8 See Kelly v. Partington, 5 B. & Ad. "645, 648. 

# See Odgers, Libel and Slander, 3rd ed., 97; Gough v. Goldsmith, 44 Wis. 262. 
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must know the impression they will produce ; hence in an action for defa- 
mation his knowledge is not a subject of inquiry. In the instances that have 
been cited, however, it would be unjust to allow recovery unless the pub- 
lisher knew or had reason to know the disapproving mental attitude of his 
auditors or readers toward the idea his words convey. Hence in this latter 
class of cases courts might well, with Mr. Odgers, refuse to allow an action 
for defamation, and compel recourse to the inclusive action on the case.5 
It appears unnecessary, however, further to require, as that learned author- 
ity does, a malicious intent or reckless indifference on the defendant’s part 
to the ensuing injury.° One may incur liability by violating with no evil 
intent’ the similar right of privacy, and it is urged that negligent misrepre- 
sentation causing damage should be ground for suit. The duty to abstain 
from words of the truth of which the speaker is not assured, and which he 
has reason to believe will injuriously affect another, does not seem onerous.°® 


A REPUDIATION OF THE DOCTRINE OF INCORPORATION BY REFERENCE. — 
The doctrine is firmly established in England that an unattested document 
will be admitted to probate with a will if referred to in the will as an exist- 
ing document, and if actually in existence at the time of the execution of the 
will. This rule rests on the fiction that the unattested document is incor- 
porated into the will by the reference, and is thus supported by the formali- 
ties attending the execution of the will itself‘ It was sought to invoke this 
doctrine in New York to avoid the strict interpretation there obtaining of 
a statute similar to the English Wills Act, requiring the signature of the testa- _ 
tor to appear at the end of the will. Because of the limited space in printed 
blanks wills had been drawn with some parts of the body of the will follow- 
ing the signature of the testator, and connected with the main part of the 
will by references. Wills so drawn were not in conformity with the statute 
as interpreted by the New York courts, which held that the statute referred 
to the physical, literal end of the writing,? and not, as the English courts 
tend to hold, to the end of the sequence of meaning.* Such wills were 
held bad, on the ground that the doctrine of incorporation by reference did 
not apply. 

These decisions seem correct, for the doctrine of incorporation by refer- 
ence should and does apply only to documents that are not an integral part 
of the will. In the cases mentioned, the writing following the signature was 
a part of the will itself, and it would seem incongruous to speak of incor- 
porating it with that of which by the intention of the testator it was already 
a part. According to the New York interpretation of the statute, no part 


5 See Odgers, Libel and Slander, 4th ed., 102; Knight v. Blackford, 3 Mackey 
©) 277. 
©, But see Spotorno v. Fourichon, 40 La. An. 423; Morasse v. Brochu, 151 Mass. 


7 See Pavesich v. New age etc., Co., supra. 
8 See 14 Harv. L. Rev. 184. 
® See Capital, etc., Bank v. Henty, 7 App. Cas. 741, 772. 


1 Allen v. Maddock, 11 Moo. P. C. 427. 

2 Matter of O’Neil, 91 N. Y. 516; Matter of Conway, 124 N. Y. 455. 

8 Goods of Kimpton,.3 Sw. & Tr. 427. 

4 Matter of Andrews, 162 N. Y.1; contra, Baker’s Appeal, 107 Pa. St. 381. 
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of the will, not even the part that preceded the signature, would be admitted 
to probate, though the part subsequent to the signature were abandoned.° 
The obvious reason is that the whole was a unit. On the other hand, refer- 
ence to an extraneous document does not make it literally a part of the 
writing that refers to it, even though it be physically annexed, for it is only by 
a fiction that it is incorporated into the attested writing. In such a case 
the signature at the end of the will proper is a sufficient compliance with 
the statute ; and this would seem to be true where the extraneous docu- 
ment is physically annexed after the signature as well as where it is physi- 
cally separated. If the extraneous document is rejected because, for 
instance, the reference is too uncertain, the will itself will properly be 
admitted to probate. A recent decision of the Appellate Division of the 
Supreme Court of New York, however, rejected the whole doctrine of incor- 
poration by reference, citing the above-mentioned cases as authorities, and 
failing to draw the distinction suggested. Jn re Emmons’ Will, 96 N. Y. - 
Supp. 506. This decision, then, must be considered an arbitrary repudia- 
tion of the English rule, previously accepted in New York" as well as in 
many other jurisdictions in this country,* and apparently rejected in none, 
though questioned in Connecticut.® It is to be remarked, however, that 
the present case is supported by an unnoticed New York decision,” to 
which there was no allusion in subsequent decisions, containing dicta accept- 
ing the doctrine of incorporation by reference." 


THE RELATION BETWEEN BROKER AND PRINCIPAL IN MARGIN TRANS- 
ACTIONS. — It is customary for a broker purchasing stock on margin for a 
client by advancing upon interest the money required for the purchase in 
addition to the margin deposited, to have the shares registered in his own 
name, and, without attempting to keep separate the identical certificates 
purchased upon a particular client’s order, to pledge them for his own debts.” 
Although these customs are well established, the American decisions inter- 
preting them are not harmonious. Most courts, following New York 
decisions, describe the relation between principal and broker as that of 
pledgor and pledgee. The broker, it is held, acts properly in taking title 
to the stock in his own name.? Moreover, as shares of stock are fungible, 
he need not keep separate or retain those purchased for a particular cus- 
tomer ; but he must keep under his control sufficient shares of a like kind 


5 Matter of Hewitt, 91 N. Y. 261. But the strictness of this rule has been relaxed 
in cases where the part subsequent to the signature is held immaterial. Baker v. 
Baker, 51 Oh. St. 217. 

8 Wood v. Sawyer, 61 N. C. 251. 

7 Tonnele v. Hall, 4 N. Y. 140; cf Jackson v. Babcock, 12 Johns. (N. Y.) 389, 394. 

8 Skinner v. American Bible Society, 92 Wis. 209; Newton v. Seaman’s Friend 
Society, 130 Mass. 91; Fickle v. Snepp, g Ind. 289; Gerrish v. Gerrish, 8 Ore. 3515 
‘Pollock v. Glassell, 2 Gratt. (Va.) 439, 468; Harvy v. Chouteau, 14 Mo. 587; Beali v. 
Cunningham, 3 B. Mon. (Ky.) 390. But cf Sharp v. Wallace, 83 Ky. 584. See also 
Johnson v. Clarkson, 3 Rich. Fy. (S. C.) 305; Hunt v. Evans, 134 Ill. 496. 

9 Phelps v. Robbins, 40 Conn. 250, 271; Bryan’s Appeal, 77 Conn. 240. 

10 Booth v. Baptist Church, 126 N. Y. 215, 247. 

11 See Vogel v. Lehritter, 139 N. Y. 223. 


1 1 Dos Passos, Stock-brokers and Stock-exchanges, 187, 251; Markham z. Jaudon, 
4. N. Y. 235, 239. 
2 Horton v. Morgan, 19 N. Y. 170. 
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to be able to make delivery at any time to all customers without being 
obliged to purchase in the market.’ Accordingly, it has recently been held 
that if he sells stock purchased for a customer without retaining other stock 
of a like kind and amount, he is guilty of conversion. Content v. Banner, 
34 N. Y. L. J. 1899 (N. Y., Ct. App., Feb., 1906).* 

Has the broker a right to repledge? At common law a pledgee has, 
apart from special agreement, no such right. Such an agreement, however, 
the courts generally imply in these cases by virtue of the general custom 
of repledging.® But the broker is liable in conversion if he pledges for an 
amount greater than the customer’s indebtedness.* Dividends or assessments, 
though in the first instance received or paid by the broker as the record 
owner, are to be credited or charged to the client.’ 

The Massachusetts court, interpreting apparently identical customs, holds 
that the broker merely contracts to deliver stock to the customer in the 
future. The broker’s duties under this view have not, however, been satis- 
factorily worked out. Obviously, though, unless restrained by special con- 
tract, he may pledge ad “ibitum stock purchased upon a customer’s order.® 
It is said that the broker’s contract requires him to purchase the stock 
and to procure delivery.* His contract, if it does not require such delivery, 
is illegal.” It has been added, however, that though he must procure 
delivery, he need not retain under his control sufficient stock for all 
customers." But it would seem that the customer contracts for a right to 
have stock actually held by the broker, and intends not to rely upon the 
financial ability of the broker to purchase it; for otherwise the contract 
would permit the broker to speculate at his client’s expense. Even, how- 
ever, if this be conceded, important practical differences would still exist 
beween the New York and Massachusetts rules. Under the former rule 
the customer, upon a wrongful sale, can recover the value of the stock in 
conversion,’ or affirm the sale and recover the proceeds; under the 
latter rule his recovery is for breach of contract. Under only the former 
does the customer, if the broker becomes insolvent, possess rights higher 
than those of a general creditor." 

The facts that the customer pays interest, bears the burden of assessments, 
and receives the benefit of dividends, and incurs the liability for deprecia- 
tion, seem clearly to show an intention not to create merely a contract right 
to future delivery, but to vest in him the beneficial ownership of the stock, 
subject only to a security title in the broker. As the title to the stock is in 
the broker, it is more accurate to describe the transaction as a chattel 
mortgage than as a pledge. So to hold does not conflict with the conclu- 
sions reached by courts which regard the contract as one of pledge. The 


8 See Douglas v. Carpenter, 17 N. Y. App. Div. 329, 335. 

# Stenton v. Jerome, 54 N. Y. 480; Gillett v. Whiting 120 N. Y. 402. 

5 Skiff v. Stoddard, 63 Conn. 198, 219. 

® Douglas v. Carpenter, supra. 

7 See Chase v. Boston, 180 Mass. 458, 460. 

8 See Rice v. Winslow, 180 Mass. 500, $035 Wood v. Hayes, 81 Mass. 375. - 

® See Chase wv. Boston, szpra ; Covell v. Loud, 1 35 Mass. 41, 43- 

10 See Marks v. Metropolitan Stock Exchange, 181 Mass. 251; Rice v. Winslow, 


supra. 
At “See In re Swift, 105 Fed. Rep. 493, 498; ¢f Bentinck v. London Joint Stock 
Bank, [1893] 2 Ch. 120, 140. 
12 Baker v. Drake, 53 N. Y. 211; 66 N. Y. 518. 
18 See Taussig v. Hart, 58 N. Y. 425, 429. 
14 Skiff v. Stoddard, supra, at 224 et seg. 
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doctrine of fungible goods seems equally applicable to the relations of mort- 
gage and pledge. Ifa mortgagee wrongfully disposes of chattels before or 
after tender of the amount due, the mortgagor may recover in conversion.” 


MEasuRE OF DamaGEs IN ConTRACTUAL AcTions.—In the leading 
case of Hadley v. Baxendale, decided in 1854, the rule was laid down that 
the damages recoverable in the ordinary action of contract are “such as 
may fairly and reasonably be considered either arising naturally, 7. ¢., 
according to the usual course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been within the contempla- 
tion of both parties at the time they made the contract as the probable 
result of the breach of it.”! Few cases since have failed to apply the test 
thus formulated. But of a second proposition stated as a corollary in that 
case there has been no such unanimous approval. That proposition makes - 
the defendant liable for damages naturally resulting from special circum- 
stances where he had notice of such circumstances. High authorities have 
contended that mere notice to the defendant is not sufficient, that he must 
in effect agree to be responsible for the consequences of default under the 
special circumstances.? It is conceded, however, that in most cases the 
mere agreement to perform made by one having notice would be sufficient 
evidence to warrant a jury in finding that the defendant had in fact assumed 
the greater degree of liability. The logical consequence of this view is an 
argument that carriers, who by law are deprived of the option of refusing 
performance, cannot be held for damages arising under special circum- 
stances, even though they may have notice thereof. The Supreme Court of 
Massachusetts in February declined to commit itself upon this question, con- 
tenting itself with a reference to an earlier opinion® in which the point was 
suggested but not determined. Weston v. Boston and Maine R. R. Co., 
34 Banker and Tradesman 541. 

The rule making the fact of notice merely evidence of consent to stand 
by the consequences rests upon a misconception of the nature of the obli- 
gation to pay damages, a misconception somewhat aided by the language 
quoted above from Hadley v. Baxendale. The theory is that the obligation 
arises from the intention of the parties, and that the test suggested is one 
which the law adopts as most likely to ascertain and effectuate that intention 
in the given instance.® In fact, liability for damages is imposed by law, 
and is in no way consensual.’ How, indeed, could it be when ordinarily 


15 Eslow v. Mitchell, 26 Mich. 500; Pierce v. Hasbrouck, 49 Ill. 23. 


1 Per Alderson, B., in Hadley v. Baxendale, 9 Exch. Rep. 341, 354- 
2 Willes, J.,in Horne v. Midland Railway Co., L. R. 7 C. P. ; 


591; Beal, Bail- 
ments, 663, ; Benjamin, Sales, 6th Am. ed., 880; 2 Smith Lea 


as., 11th Eng. ed., 


41. 
8 Mayne, Damages, 7th ed., 42. 
* Kelly, C. B., in Horne v. Midland Railway Co., L. R. 8 C. P. 131, 36 1373 
Mayne, Damages, 7th ed., 32, 42; Carver, Carriage of Goods by Sea, 4th ed., § 716. 
Lo v. Waldo, 179 Mass. 135, 140. 
6 See Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 544, er Holmes, 


Ji — v. Waldo, supra, at 139, 140. Cf Industrial Works v. Mitchell, 114 
ich. 29. 

7 See Cotton, L. J., in Hydraulic Engineering Co. v. McHaffie, L. R. 4 Q. B. D. 
670, 677; Pollock, Notes to Indian Contract Act 260; 1 Sutherland, Damages, 3rd ed., 
168 ; and éspecially an able article on “The Rule in Hadley v. Baxendale,” by F. E. 
Smith, 16 L. Quar. Rev. 275. 
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the parties to a contract have in mind its performance, not its breach ?*® 
When the damages are assessed as those which it is reasonable to suppose 
that the parties had in mind, what is really meant is that the law, aiming at 
compensation but proceeding upon principles of justice, considers it fair to 
hold a defendant for damages which as a reasonable man he ought to have 
foreseen as likely to follow from a breach.? What he in fact foresaw or con- 
templated is immaterial. Where special circumstances exist, notice is all 
important in determining whether the consequences were foreseeable to a 
reasonable man in the defendant’s position; but the defendant’s consent 
implied in fact is no more relevant in fixing the extent of his liability than 
is the existence of a contract implied in fact where recovery is sought upon 
quasi-contractual grounds. On principle it matters not if notice of the 
special circumstances which would make a breach especially disastrous 
comes to the defendant not from the plaintiff but through other channels." 
The carrier’s inability to decline shipments must therefore be considered 
unimportant in determining his responsibility ;“ and despite the dicta of 
eminent authorities to the contrary, the result of most of the decided cases 
indicates that this is the law.” 


THE CONSTITUTIONALITY OF THE FLAG Laws.—In 1900 a manu- 
facturer who had been adorning his cigar boxes with pictures of the national 
flag was indicted under an Illinois Act forbidding the use of such advertis- 
ing methods except in art exhibitions. The court held? the statute uncon- 
stitutional as depriving the defendant of liberty without due process of law; 
as denying him equal protection of the laws, since art exhibitions were 
excepted ; and as interfering in a matter which was exclusively the concern 
of Congress. In 1904 a similar statute was held unconstitutional in New 
York, the court taking the ground that it infringed existing property rights.” 
The case against the statutes was simple. They not only deprived people 
of the liberty of advertising in a certain way, but, if the flag advertisements 
were already in existence, they deprived people of property as well. This 
would plainly make them bad under the Fourteenth Amendment unless 
something could be found to take them out of its operation. 

In September, 1905, the Massachusetts law forbidding the use of the 
state arms in advertising was upheld,® and a manufacturer was convicted for 


8 Professor Williston in 8 Harv. L. REv. 30; Cotton, L. J., in Macmahon 2. Field, 
L. R. 7 Q. B. D. 591, 597. : 
® This test is substantially that adopted in the Code Napoleon, Bk. III, Tit. III, 
1149, 1150, 1151, cited by Parke, B., in Hadley v. Baxendale, ui supra, 346. Cf. 
Civil Code ¢ 1934, and Pothier, Obligations, 2d Am. ed., 71 ef seg. 

10 See Kelly, Maus & Co. v. La Crosse Carriage Co., 120 Wis. 84. Mr. Smith makes 
the forcible suggestion that imposing upon the carriet this liability notwithstandin 
his inability to refuse the contract is simply another illustration of the burdens whic 
he must take along with his lucrative monopoly. 16 L. Quar. Rev. 283. But that the 
carrier should be allowed to charge higher rates, see 3 Sutherland, Damages, 3rd ed., 


2715. 

i? Missouri, etc., Ry. Co. v. Belcher, 89 Tex. 428; Deming v. R. R., 48 N. H. 455; 
Railroad v. Cabinet Co., 104 Tenn. 568. Notice after performance has begun is too late. 
Am. Express Co. v. Jennings, 38 So. Rep. 374 (Miss.). As to how definite the notice 
must be see Kelly, Maus & Co. v. La Crosse Carriage Co., «di supra. 


1 Ruhstrat v. People, 185 Ill. 133: 
2 People v. Van de Carr, 178 N. Y. 425. 
8 Commonwealth v. Sherman, 75 N. E. Rep. 71 (Mass.). 
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using the great seal as a trademark. The court seems to have taken the 
position that the statute did not deprive the defendant of liberty, since he 
never had been free to use the state arms as he did. The objection to this 
theory is that before the passage of the statute state and national emblems 
had been used for advertising, and yet no one had ever been hindered in 
the practice, so that if the common law did in truth forbid it, such common 
law arose neither from custom nor judicial decision. 

In October, 1905, under a statute of Nebraska similar to that of Illinois, 
a merchant was indicted for selling beer bottles with an image of the 
national flag upon them. Halter v. State, 105 N. W. Rep. 298. The court 
held that the statute was valid, and based this decision on the only tenable 
ground,* that though the act involved a deprivation of liberty under the 
Fourteenth Amendment, it could be justified as an exercise of the police 
power, that by preventing the national symbol from falling into contempt, 


it fostered the great civic virtue of patriotism, — in short, that it was in . 


defense pf public morality. It was suggested ® some time before this de- 
cision that the principle lying back of these laws was really the same as that 
appearing in the case of U. S. 7. Gettysburg Electric Ry. Co.,° where the 
federal government was allowed to condetnn for a park the Gettysburg battle- 
field. ‘That decision can hardly be quaireled with, for clearly patriotism is as 
much the concern of the state as are the private virtues. But that the pres- 
ence of an American flag and a sheaf of national standards on the decora- 
tive cover of a cigar box has any real tendency to destroy our love of 
country, or that one who in good faith sells such a box should find himself 
a criminal, seems hardly reasonable. The law does accomplish the result 
of sparing the esthetic sense of the more cultured classes, but it is still 
doubtful if such a purpose falls within the police power.’ A _ principle 
which permits the suppression indiscriminately of any human activity, on 
the ground that it offends against the vague canons of good taste, may 
not become oppressive while it is honestly administered by dispassionate 
courts and legislators; but it does remove the last vestige of the rigid 
guarantee against oppressive legislation, for it is invoked as an addendum 
to a power which admittedly cuts across every constitutional provision with 
which it comes in conflict.® 


RECENT CASES. 


APPEAL AND ERROR — EFFECT OF CHANGE OF STATUTE ON MANDATE 
OF APPELLATE CouRT REVERSING AND REMANDING CAUSE. — In an action 


‘by a collector to obtain taxes, the plaintiff was successful in the lower court. 


On appeal the upper court decreed that as the tax levy was invalid “ the judg- 
ment is reversed and remanded.” Subsequently, but before the mandate of the 
Supreme Court had been filed in the lower court, a statute was passed validating 
the levy. In accordance with the new statute the lower court again gave judg- 


* Cf. Freund, Police Power, § 183. 
: 4 Columbia L. Rev. 376. 
® 160 U.S. 668. 
7 Cf. Bostock v. Sams, 95 Md. 400; People v. Green, 85 N. Y. App. Div. 400, 
Contra, Att’y-Gen’l v. Williams, 174 Mass. 476; ¢f also 17 Harv. L. REv. 275. 
8 For a note taking the opposite view, see 35 N. Y. L. J. 670 (Feb. 19, 1906). 
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ment for the plaintiff. He/d, that the lower court committed error in disregard- 
ing the mandate of the Supreme Court. Chicago, etc., Co. v. People ex rel. 

cCord, 38 Chi. Leg. N. 235 (Ill., Sup. Ct., Feb. 20, 1906). 

If a cause is reversed and remanded with specific directions to enter judgment 
for one or the other party, the function of the lower court is purely ministerial, 
and “inacen 4 no discretion would be allowed even if a change of law occurred. 
Cf. Tourville v. Wabash Rd. Co., 148 Mo. 614. On the other hand, it seems 
clear that if a case is reversed and remanded with directions that a new trial be 
allowed, or if being merely reversed and remanded, the opinion of the appellate 
court indicates that there should be a new trial, then the lower court should of 
course regard all changes of law made subsequent to the reversal. Cf Wool- 
man v. Garrenger, 2 Mont. 405. In the principal case, no specific directions 
were given, but it appeared from the opinion that judgment should be entered 
for the defendant. Therefore, apart from special circumstances, a new trial 
should not have been allowed. Zveadway v. Johnson, 39 Mo. App. 176. How- 
ever, the fact that, in the absence of specific directions, the lower court must 
exercise its judgment in deciding what action should be taken to conform to the 
opinion of the Supreme Court, ought to vest it with the necessary discretion to 
enable it to give effect to laws passed after the reversal. 


BANKRUPTCY — NATIONAL BANKRUPT LAWS — STATEMENT OF CLAIM 
AS EviIpENCE. — A creditor proved his claim before a referee in bankruptcy b 
a sworn statement in writing, according to § 57 a of the Bankruptcy Act of 7808. 
The trustee objected to the claim and offered evidence against it. He/d, that 
the sworn statement is Jrima facie proof of the indebtedness, and that, the trus- 
tee’s evidence being insufficient to rebut it, the claim will be allowed. Whitney 
v. Dresser, U. S. Sup. Ct., Feb. 19, 1906. — 

The case is in harmony with the decisions of the district courts under the 
Bankruptcy Acts of 1867 and of 1898. Jn re Shaw, 109 Fed. Rep. 780; J re 
Carter, 138 Fed. Rep. 846. The former Act calls the statement of claim a 
deposition, while the latter drops that term; but, under either, the statement 
is no more than an affidavit. Neither a declaration, nor a statement of claim 
against the estate of a deceased person, has probative value though verified by 
affidavit. But the sworn statement in bankruptcy proceedings is regarded as 
evidence sufficient to make out a prima facie case, because of the wording of 
the statute and of the custom of bankruptcy courts. The statute terms the 
statement “ proof,” and provides for hearing objections to it, thus putting the 
burden of going forward on the objector. The burden of proof is not shifted, 
but until the objector has produced evidence sufficient to overcome the evidence 


- thus offered in favor of the claim, the claimant need do nothing more. Jn re 


Sumner, 101 Fed. Rep. 224. As bankruptcy proceedings would be seriously 
delayed if a mere objection compelled the creditor to offer evidence, the balance 
of convenience is strongly in favor of the present rule. 


BOARDING-HousEs — LIABILITY OF BOARDING-HOUSE KEEPER — Loss 
or GuEsT’s PRopERTY. — While the plaintiff was a guest in the defendant’s 
boarding-house, her jewels were stolen from her room by another guest. There 
was evidence of want of care on the part of the defendant in providing keys to 
the rooms and in the selection of guests. He/d, that a boarding-house keeper 


_ owes the duty of reasonable care for the safe-keeping of guests’ baggage. 


Scarborough v. Cosgrove, [1905] 2 K. B. 805. 

The liability of an innkeeper for the loss of his guests’ bag age closely 
approaches that of an insurer. Coskery v. Nagle, 83 Ga. 696, 6 L. R. A. 483; 
see 17 Harv. L. Rev. 47. No such liability, however, is imposed upon a 
boarding-house keeper. Manning v. Wells,g Humph. (Tenn.) 746. Whether 
the latter is under any obligation for the safe custody of a guest’s property is 
not well settled in England. It has been there held, however, in apparent con- 
flict with the decision of the principal case, that a lodging-house keeper owes no 
duty in this respect. Holder v. Soulby, 8 C. B. (N. S.) 254. On the other 
hand, the American decisions on this point accord with the present case. Smith 
v. Read, 6 Daly (N. Y.) 33. An insurer’s liability was originally imposed upon 
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innkeepers to protect travellers against loss at the hands of thieves with whom 

the innkeepers would often connive, and the risks of theft to which travellers 

are still subject have been deemed sufficient to warrant the continuance of the 

rule. While a boarding-house guest, being more permanently situated than a 

mere traveller, needs less protection than the latter, his risks would seem to be 

— great to require the exercise of reasonable care by the boarding-house 
eeper. 


BROKERS — STOCKS CARRIED ON MARGINS — LIABILITY OF BROKER FOR 
SALE WITHOUT NOTICE TO CusTOMER. — Held, that a sale by a broker 
of stock carried on margin, without notice to the customer of the time and place 
of sale, constitutes a conversion in the absence of a special agreement by the 
customer authorizing a sale without notice. Content v. Barmer, 34 N. Y. L. J. 
1899 (N. Y., Ct. App., Feb., 1906). See NOTEs, p. 529. 


CONSTITUTIONAL LAW — Due PROcEss OF LAW— ADMINISTRATION OF 
EsTATE OF LivinG Person. — After the plaintiff had been more than seven 
consecutive years absent from the state, he was presumed dead, and his estate 
was administered under a statute. The defendant, an executor of a testator 
who had left a legacy to which the plaintiff was entitled, paid the money to the 
latter’s administrator. Later, the geen appeared and demanded the legacy 
from the executor. He/d, that he may recover it. Selden’s Executor v. 
Kennedy, 52 S. E. Rep. 635 (Va.). 

Aside from statute, the administration of the estate of a living person is abso- 
lutely void for lack of jurisdiction of the probate court. Scott v. McNeal, 154 
U.S. 34; see Griffith v. Frazier, 8 Cranch (U.S.)9, 23. Consequently, the va- 
lidity of the payment by the defendant to the administrator must depend upon the 
constitutionality of the statute under which it was made. It was formerly said 
that the legislature could never authorize the administration of the estate of an 
absentee who was in fact living, without violating the “ due process ” clause of the 
Fourteenth Amendment. 11 Harv. L. REv. 264; Clapp v. Houg, 12 N. Dak, 
600. Yet because a state, under its general authority to settle estates of de- 
ceased persons, is unable to administer estates of living persons, the conclusion 
does not follow that it lacks the very necessary power to provide by special 
legislation of a proper kind for administering the estates of those who are absent 
for an unreasonable time. And it has been held that, where the legislature pro- 
vides for suitable notice and adequately safeguards the property of the absentee, 
it may confer upon its courts power to administer his estate, even though he be 
alive, after a reasonably long absence has raised the presumption of his death. 
Cunnius v. Reading School District, 198 U. S. 458. But the statute under 
review in the principal case failed to make any such provisions whatever. 


CONSTITUTIONAL LAW — EMINENT DOMAIN — RIGHT OF WAY FOR MINING 
Purposes. — Under a Utah statute providing for the exercise of eminent domain 
to facilitate the working of mines, the defendant in error brought suit to condemn 
a right of way for an aerial bucket line across a placer mining claim of the plain- 
tiff in error. The Supreme Court of Utah decided that this was a public use. 
Held, that this holding does not result in: deprivation of property without due 
process of law within the meaning of the Fourteenth Amendment. Strickley v. 
Highland Mining Co., 26 Sup, Ct. Rep. 3o1. 

he court rests its decision on a late case upholding another Utah statute 
giving the right of condemnation for private irrigation ditches. Clark v. Nash, 
198 U. S. 361; see 17 Harv. L. REv. 493; 6 CoLuMBIA L. REv. 46. The 
local issue in all these cases is the troublesome question, — what constitutes a 
public use? See 15 Harv. L. REv. 399. Some recent adjudications seem still 
to adhere to the narrow test that the use must be by the public directly or by 
some quasi-public agency. See Healy Lumber Co. v. Morris, 33 Wash. 490. 
But however state courts may decide this, the federal question involved is 
whether a statute holding that a particular use is public for the purpose of 
taking private property, is so plainly unwarranted as to be in violation of the 
Fourteenth Amendment. While in Clark v. Mash, supra, the Supreme Court 
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expressly denied a possible inference that private property might be taken when- 
ever the public interest may be promoted, the present opinion strongly tends 
that way in deferring very liberally to the public policy of a state, based on pecu- 
liar local conditions, as interpreted by legislature and state courts. The use 
here sustained as public is, however, in line with a suggestion of Professor 
Wambaugh, of the Harvard Law School, that the right of eminent domain 
are be exercised to enable individuals more effectively to utilize the forces 
of nature. 


CONSTITUTIONAL LAW — EVIDENCE — APPLICATION OF PRIVILEGE AGAINST 
SELF-INCRIMINATION TO CORPORATIONS. — Semdle, that the privilege against 
self-incrimination contained in the Fifth Amendment to the Constitution does 
not extend to corporations which are being prosecuted by the State. Hale v. 
Henkile, U. S. Sup. Ct., March 12, 1906. See NOTES, p. 523. 


CONSTITUTIONAL LAW — POWERS OF THE EXECUTIVE — GOVERNOR’S RIGHT 
To SuE. — The attorney-general of Mississippi was requested by the governor 
to bring suit enjoining the carrying out of a contract by the board of control, 
deemed by the governor unconstitutional. Upon the attorney-general’s refusal 
(though the record did not disclose the fact), the governor brought suit in the 
name of the State. He/d, that the bill is dismissed. Henry v. State, 39 So. 
Rep. 856 (Miss.). See NOTES, p. 524. 


CONSTITUTIONAL LAW—SEPARATION OF POWERS— DELEGATION OF 
LEGISLATIVE POWER. — By Act of March 3, 1899, Congress provided that 
whenever the Secretary of War should have good reason to believe any railroad 
or other bridge to be an unreasonable obstruction to navigation, he should, after 
a proper hearing, require the parties controlling such bridge to make any neces- 
sary alterations. It was further provided that if the alterations were not made 
within the prescribed time, criminal proceedings should be taken. He/d, that 
the Act is not unconstitutional as a delegation of legislative power by Congress. 
United “pine se - Bridge Co., 36 Pitts. Leg. J. 197 (U. S. Dist. Ct., W. D. 
Pa., Feb. 9, 1 

For a discussion of the principles involved, see 19 HARV. L. REV. 203. 


DAMAGES — MEASURE OF DAMAGES — DAMAGES IN CONTRACTUAL AC- 
TIONS. — The plaintiff sued the defendant carrier for negligent delay in the trans- 
portation of scenery. He/d, that the measure of damages is the reasonable 
rental value of the property. As to whether, by giving notice of the special cir- 
cumstances to the carrier, the plaintiff could have recovered special damages or 
special profits, guere. Weston v. Boston and Maine Rd., 34 Banker and 
Tradesman 541 (Mass., Sup. Ct., Feb. 26, 1906). See NOTES, p. 531. 


EASEMENTS — CONTRACT FOR DISPLAY ADVERTISEMENTS. — The owner of 
a building agreed in writing to allow the defendant to mp a sign on the side 
of it for one year. Subsequently the owner leased the building to the plaintiff, 
who took with notice of the above contract. The plaintiff removed the defend- 
ant’s sign and brought suit in equity to restrain the defendant from attempting 
to replace it. Held, that the contract created in the defendant a right in the 
nature of an easement, which was not terminated by the lease to the plaintiff. 
Levy v. Louisville Gunning System, 89 S. W. Rep..528 (Ky., Ct. App.). See 
NOTES, p. 526. 


Equity — CONSTRUCTIVE TRUSTS— STATUTE OF LIMITATIONS AS DE- 
FENSE TO INNOCENT CONSTRUCTIVE TRUSTEE. — The complainant, as receiver 
in bankruptcy of a corporation, filed a bill against the stockholders of the com- 
pany to recover, é¢er alia, certain dividends which had been paid out of capital, 
more than six years before. It appeared that the defendant Downs received 
these dividends without notice that they were improperly paid. He/d, that 
Downs, though originally liable as a constructive trustee to refund, will be pro- 
tected by the statute of limitations, since he received the dividends in good faith, 
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but that this defense will not avail the other stockholders who had notice. 
Mills v. Hendershot, 62 Atl. Rep. 542 (N. J., Ch.). 

__ Equity is not bound by the analogy of the statute of limitations, but may in 
its discretion apply it. Rugan v. Sabin, 53 Fed. Rep. 415. When there are 
concurrent remedies at law and in equity, and the former is barred by the lapse 
of the statutory period, —~ will where fair apply the analogy of the statute to 
the equitable remedy. Kane v. Bloodgood, 7 Johns. Ch. (N. Y.) 90. Where 
dividends have been improperly paid out of capital it has been held that 
assumpsit lies at the instance of the company to recover them. Cf Lexington, 
etc., Ins. Co. v. Page & Richardson, 17 B. Mon. (Ky.) 412. But where the 
dividends were received in good faith the lapse of the statutory period will be a 
bar both at law and in equity. Lexington, etc., Ins. Co. v. Page &* Richardson, 
supra. It seems therefore that the defendant Downs is properly entitled to the 
benefit of the statute. But the other stockholders, who knowing: y received their 
dividends without right, should not receive similar protection in equity. Cf 
Vane v. Vane, L. R. 8 Ch. 383. 


Equity — INJUNCTION — PROTECTION OF A VALUABLE TRADE SECRET. — 
The defendant Nichols contracted with the complainant to devote his entire 
time and skill during a period of five years to the business of the complainant 
and never to divulge a valuable trade secret entrusted to him. With full notice 
of this contract, the other defendant, the American Foundry Co., induced Nichols 
to enter their employment with intent to gain possession of the complainant’s 
trade secret. The complainant sought an injunction against both defendants. 
ffeld, that since the injury to the complainant by a disclosure of its trade secret 
would be irreparable, it is entitled to an injunction restraining not only the 
defendant Nichols from making the disclosure, but also the defendant company 
from employing Nichols or using any information acquired from him. TZaylor 
Iron, etc., Co., v. Nichols, 6t Atl. Rep. 946 (N. J., Ch.). 

By the better view, one who invents or discovers a secret process has a pro 
erty right therein which a court of chancery will protect both against one who in 
violation of his contract undertakes to disclose it to third parties, and against 
those who with notice seek to profit by such disclosure. Peabody v. Norfolk, 
98 Mass. 452. That _ A the injunction which restrained Nichols from 
disclosing, and the defendant company from using, the complainant’s trade 
secret, clearly falls with'n this rule. Cf Salomon v. Hertz, 40 N. J. Eq. 400. 
But the court goes further, and while expressly — to enjoin Nichols from 
taking other employment, restrains this particular defendant from Es 
him. There seems to be no case directly in point, either for or against suc 
additional relief. As booth defendants have shown themselves to be unscrupu- 
lous, to permit such employment would give them an excellent opportunity to 
devise a means of violating the injunction in safety, and such violation would 
work irreparable injury to the complainant. The circumstances, therefore, 
clearly seem to warrant the fuller protection of the innocent party against 
probable affirmative harm. 


EXECUTORS AND ADMINISTRATORS — ADMINISTRATION BONDS— RIGHT 
OF SURETY TO PURCHASE PROPERTY OF EsTATE. — An administrator fraudu- 
lently procured an order from the probate court for the sale of land, and then 
sold it to the surety on his bond. The court approved the sale. edd, that the 
sale may be set aside at the suit of a devisee, though the surety was without 
notice of the fraud. Fincke v. Bundrick, 83 Pac. Rep. 403 (Kan.). 

An administrator’s sale to a stranger cannot be avoided by proof of fraud, if 
the purchaser is dona fide. Adams v. Thomas, 44 Ark. 267. In nearly all 
jurisdictions the sale is voidable, even though not fraudulent, if the administrator, 
judge, auctioneer, or administrator’s attorney purchases, because of the moral 
obligation to avoid a conflict between self-interest and duty. Cf O'Dell v. Rogers, 
44 Wis. 136. The court in the present case uses the same argument to deprive 
sureties of the rights of ordinary dona fide purchasers, but as they have no duties 
in connection with the sale, the decision requires further explanation. The 
court, in suggesting that the surety promises that the administrator will perform 
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his duty and that he must make specific reparation for the administrator’s de- 
fault, overlooks the fact that the surety does not undertake that the adminis- 
trator’s duty will be performed, but rather to pay damages if it is not performed. 
The decision is without precedent and must rest on the ground that an admin- 
istrator is inclined to favor his surety and that fraud is easily concealed. Buta | 
sale to the administrator’s son is not voidable on that ground, and no reason of 
ve appears for applying a stricter rule to his surety. Cain v. McGeenty, 41 
inn. 194. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS AND DvuTIES — 
RIGHT AND Duty OF RETAINER.—A sole trustee died insolvent having 
misappropriated trust funds. His administratrix refused to assume the trust. 
Sometime thereafter she appointed new trustees, in accordance with statutory 
provisions, in whom, however, the trust property was not vested. These trus- 
tees asked that the administratrix be required to exercise her right of retainer 
in order to recoup the trust estate from the personal estate of the decedent. 
Held, that the right of retainer is a privilege which, under the circumstances, 
the administratrix could not be compelled to exercise. Jn re Benett, 54 W. R. 
237 (Eng., Ct. App., Dec. 5, 1905). 

It is well established that a personal representative holding a claim, either 
legal or equitable, in trust for another, may exercise the right of retainer for the 
benefit of the trust fund. In the case of legal claims there are decisions, arid of 
—— claims, dicta to the effect that he must so exercise it at the instance 
of the cestui gue trust. Fox v. Garrett, 28 Beav. 16; cf. Sander v. Heathfield, 
L. R. 19 Eq. 21; see Lewin, Trusts, 9th ed., 1037. This position appears 
sound, since even though retainer be a privilege merely, it dou be a privilege 
for those beneficially interested, since they, and not the personal representative, 
are injured by the latter’s inability to bring an action. The present case ex- 
hibits a readiness to depart from this rule, and to disregard the dicta ———s 
the cestui’s right to compel the retainer in the case of an equitable claim. Thoug 
the conduct of the administratrix in refusing the trust duties may seem open to 
question, yet as it has been decided that she may so act and as the cestuds or the 
new trustees might have proceeded against the estate for breach of trust, this 
case may perhaps be distinguished. Legg v. Mackrell, 2 DeG. F. & J. 551; Jn 
ve Ridley, [1904] 2 Ch. 774; Hatherley v. Dunning, 54 L. J. Ch. goo. 


Goop WILL — Goop WILL AS PROPERTY — WHETHER MERELY AN AT- 
TRIBUTE OF LAND. — A racecourse com a contracted to transfer to a reorgan- 
ized company its land, business, and good will for £32,792, £10,000 representing 
the value of the land alone. The prospect of enjoying the same position as the 
old company under licenses from the Australian Fockey Club chiefly constituted 
the good will. Race meetings and clubs, not racecourses, were theory A 
deed was executed, conveying only the real estate, for the consideration of 
ioe. Held, that the good will is not separate property, but merely en- 

ances the value of the land, and that therefore the deed is subject to a stamp 
= - the full amount, £32,792. Jn re The Rosehill Racecourse Co.,5 N.S. 

. Rep. 402. 

Good will is generally recognized to be a form of property. See 16 Harv. L. 
REV. 135; 15 Fed. Rep. 315, note; contra, Elliott’s Appeal, 60 Pa. St. 161. It 
was originally regarded as purely local and hence inseparable from realty, but in 
this country the prevailing view is that mercantile good will may be distinct from 
the land upon which the business is conducted, pas even from chattels employed 
in the business. See People v. Roberts, 159 N. Y. 70, 79; Washburn v. Nat'l 
Wall-Paper Co., 81 Fed. Rep. 17. This view has support in England also. 
Potter v. Commissioners, 10 Exch. Rep. 147; but cf. Commissioners v. Muller 
& Co., [ret] A. C. 217. Obviously, the value of real estate may itself be 
enhanced by connection with a business. Cf Ex parte Punnett, 16 Ch. D. 226. 
But it may equally be enhanced by a neighboring business, and such apprecia- 
tion seems distinct from good will. Accuracy, therefore, demands that the good 
will which is the subject of a particular transfer be examined to discover whether 
it inheres, for example, in land, chattels, trade or firm names, licenses, agencies, 
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or the tor’s covenants. It is probable that in the principal case it could be 
enjoyed upon other land and consequently was distinct property. Unless, there- 
fore, by construction of the deed the good will be included in the description, it 
is difficult to see how it passed at all by that conveyance. 


LIBEL AND SLANDER — ACTS AND WorDS ACTIONABLE — LAUDATORY 
Worps. — The defendant newspaper knew that physicians and a large part of 
the public considered advertising by a physician unprofessional, and one who 
advertised, a “quack.” The plaintiff's petition alleged that, maliciously and 
with intent to injure him, the defendant published a laudatory account of an 
- imaginary cure said to have been effected by the plaintiff, and that he was 
damaged in consequence thereof. He/d, that the plaintiff states a valid cause 
of action based upon the implication that he had inspired the article. Martin 
v. Nicholson Publishing Co., New Orleans Picayune, Jan. 5, 1906 (La., Sup. 
Ct.). See NOTES, p. 527. 


LIBEL AND SLANDER — DAMAGES — SICKNESS CAUSED BY LIBEL AS ELE- 


MENT OF DAMAGE. — The plaintiff brought this action of libel based on words * 


libelous Jer se. The publication was without malevolence. In aggravation of 
damages the plaintiff was permitted to prove that the libel caused her acute 
sauntel distress as a result of which she became sick and unable to follow her 
profession. The jury awarded her $3,000 damages. e/d, that the verdict be 
set aside as excessive, since the fact that the libel caused sickness resulting in 
inability to follow a profession is a consequence too remote to be properly proved 
‘in aggravation of general damages. Butler v. Hoboken Printing, etc., Co., 62 
Atl. Rep. 272 (N. i. Sup. Ct.). 

It is generally settled that in ‘an action of libel only those damages may be 
recovered which are the proximate result of the libel. Chamberlainv. Boyd, 1t 
Q. B. D. 407. In per gS what damages are “ proximate ” the courts have 
usually been rather strict. Cf Lynch v. Knight,9 H. L. Cas. 577. By the 
weight of authority, however, mental suffering is regarded as a proximate result 
of publishing a libel or slander, and as such it is a proper element to be con- 
sidered by the jury in assessing general damages. Chesley v. Tompson, 137 
Mass. 1 m4 There is little authority as to whether sickness resulting from such 
mental anguish is a a too remote to be the subject of recovery. In Eng- 
land and in New York the courts decline to hold it a sufficient special dam- 
age, where the words are not actionable Jer se. Allsop v. Allsop, 5 H. & N. 
534; Zerwilliger v. Wands,17 N. Y. 54. A Texas case, however, permitted 
the jury to consider, presumably as an element of general damages, sickness and 
inability to labor resulting from slander. Zeliff v. Jennings, 61 Tex. 458. But 
the case at hand applies the English doctrine to the estimation of general dam- 
ages in an action for words libelous Zer se. 


MALICIOUS PROSECUTION — BASIS AND REQUISITES OF ACTION — CouRT’S 
LACK OF JURISDICTION. — A writ of attachment in garnishee process was sued 
out maliciously and without probable cause from a court which had no jurisdic- 
tion, and damage resulted from the levy. Ae/d, that an action for malicious 
prosecution will lie. Azlstock v. Moore Lime Co., 52S. E. Rep. 213 (Va.). 

It is generally held that, —an defect in the process, an action on 
the case for malicious prosecution may be maintained. Ward v. Sutor, 70 
Tex. 343; contra, Braveboy v. Cockfield,2 McMull. (S. C.) 270. But by the 
weight of authority, if the court before which the defendant made the charge or 
instituted the suit had no jurisdiction of the subject matter, malicious prosecu- 
tion will not lie, on the ground that the proceedings were extra-judicial and 
merely an attempt at prosecution, and that trespass is the proper remedy. 
Berger v. Saul, 113 Ga. 869; Vinson v. Flynn, 64 Ark. 453. Yet the objection 
that technically there has been no prosecution applies equally well where the 
court lacked jurisdiction of the person; and in cases where the defendant does 
nothing more than apply for a warrant or for a writ, and in no way participates 
in the service thereof, it is not easy to see how he has committed a trespass. 
See Marshall v. Betner, 17 Ala. 832, 836. Since the defendant has maliciousl 
and without probable cause set judicial machinery in motion against the plaintiff, 
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who has in fact suffered damage thereby, there seems to be no very grave diffi- 
culty in allowing case for malicious prosecution. Cf Antcliff v. June, 81 Mich. 
477. 


MASTER AND SERVANT — FELLOW-SERVANT DOCTRINE — INJURIES TO 
PAUPERS COMPELLED TO LABOR. — A pauper inmate of a workhouse was com- 
lled under penalty of law to work for the guardians. While thus employed 
e was injured by the negligence of another servant of the guardians. He/d, 
that the fellow-servant doctrine does not apply, and that the pauper may recover 
a the = Tozeland v. Guardians, 22 T.L. R. 300 (Eng., K. B. D., 
eb. 14, 1906). 
The fellow-servant rule has in effect established an exception in the law of 
agency to the general principle of respondeat superior in the case of injuries 
tortiously inflicted upon one servant by another servant of the same master, 
upon the ground that as the danger of the latter’s tortious conduct might reason- 
ably have been foreseen, the risk is presumed to have been voluntarily assumed 
by the injured employee. Hence the doctrine should not apply to a servant 
who has no option to assume or to refuse these risks. Accordingly, there are 
strong dicta that the fellow-servant rule is not applicable to convicts compelled 
to labor for contractors. Boswell v. Barnhart, 96 Ga. 521; cf. Buckalew v. 
Tennessee, etc., Co., 112 Ala. 146. Similar language in opinions in the cases of 
slaves and of English pilots is really not in point, since neither the slaves nor 
the pilots were servants at all, but respectively chattels and independent con- 
tractors. See Scudder v. Woodbridge, 1 Ga. 195; cf. Ponton v. Wilming- 
ton, etc., Co., 6 Jones Law (N. C.) 245; Smith v. Steele, L. R. 10 Q. B. 125. 
The pauper seeks the workhouse under the stress of his poverty, and once 
there he must work as ordered. The court’s conclusion is, therefore, clear] 
— that the pauper had no real option about assuming the risks from whic 
e suffers. 


MASTER AND SERVANT — NEGLIGENCE — WHO IS AN INDEPENDENT CON- 
TRACTOR. — The plaintiff, while employed by the defendant in stowing cotton 
on board a vessel, was injured by a bale which fell upon him through the negli- 

ence of other persons employed by the defendant upon the same work. He 

rought this action against the defendant, who denied responsibility upon the 
ground that the labor union, of which the plaintiff was a member, reserved the 
right to — the foreman in charge of the work, who in turn had power both 
to select the laborers and to superintend the work. He/d, that since the respon- 
sibility of employers for injuries received by workmen rests upon their freedom 
to select and superintend the latter, the defendant 1s not liable. Farmer v. 
Kearney, 39 So. Rep. 967 (La.). 

One who contracts with an independent contractor for the performance of an 
act which is not unlawful, a nuisance, or manifestly dangerous to third parties, 
is not liable, under the rule of mcs superior, for the negligence of such 
contractor or of his servants. urray v. Currie, L. R.6C. P. 24. And the 
test usually applied to determine the relation to the defendant of the negligent 
party, whether servant or independent contractor, is whether the defendant 
retained the power of controlling the work in detail. Murphey v. Carall, 3 
Hop. & C. 462; Sadler v. Henlock, 4 E. & B. 570. In the case at hand it 
appears that the defendant had the right neither to select the laborers nor to 
control the manner in which the work should be done. Whether the right 
to control rested with the foreman personally, or with the foreman as the officer 
and agent of the union is not clear. In either case it is plain that the defendant 
is not liable. Cf Murray v. Currie, supra. Another fatal objection to the plain- 
tiff’s recovery could be based on the ‘ fellow-servant ” rule, which obtains in 
Louisiana. Satterly v. Morgan, 35 La. An. 1166. 


NUISANCE — PRIVATE ACTION FOR PUBLIC NUISANCE — SPECIAL DAm-. 
AGE. — The plaintiff, a private citizen, sought to enjoin the defendant from 
excluding the plaintiff's cattle from government lands which the public had a 
right to use as a common for the pasturage of stock. The plaintiff proved no > 
circumstances tending to show special damage to himself, other than the owner- 
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ship of land in the vicinity and a desire to avail himself of the right of common. 
Held, that this does not constitute such special damage as is necessary to sup- 
port a private action for a public nuisance. W#/kinson, etc., Co. v. Mcliquam, 
83 Pac. Rep. 364 (Wyo.). 

The usual broad statement of the law is that a private action for a public nui- 
sance is maintainable only by one suffering thereby some special damage. A 
distinction, however, which seems valid, has been expressly recognized by some 
courts, and apparently unconsciously observed by many others. When the 

ist of the wrong is an injury to one’s person or private 7 resulting 
Foss the alleged nuisance, a private action may be maintained even though that 
nuisance is indictable, and the plaintiff suffers no more damage than numerous 
other persons. Wesson v. Washburn Iron Co., 13 Allen (Mass.) 95. But 
when the gist of the wrong is a disturbance of a common and public right, then 
a private action lies only if the individual proves a special injury which is dif- 
ferent from that suffered by the public in general and which is not too remote 
and consequential. See Benjamin v. Storr, L. R. 9 C. P. 400, 406. In apply- 
ing these tests, each case must be considered on its own facts, although courts 
differ as to how consequential the particular injuries may be. Cf Wilkes v. 
Hungerford Market Co., 2 Bing. (N. C.) 281; Ricket v. Metropolitan Ry. Co., 
L. R. 2 H. L. 175. All courts, however, would probably recognize the correct- 
— of the present decision. Cf Winterbottom v. Lord Derby, L. R. 2 Exch. 
316. 


NUISANCE — RECOVERY OF DAMAGES — RIGHT OF REVERSIONER. — As 
the result of the operation of a light and power plant, the owner of adjacent 
property suffered loss by being compelled to allow a reduction in rent upon 
making a renewal lease. He later filed a bill to prevent the continuance of the 
nuisance, and also asked for damages for loss of rent. After the bill was filed, 
but before trial, the nuisance was abated. He/d, that he cannot recover damages. 
Three justices dissented. Miller v. Edison, etc., Co. 34 N. Y. L. J. 1739 
(N. Y., Ct. App-» Feb. 6, 1906). 

It has long been settled that a reversioner can recover for an injury to the in- 
heritance, even though the tenant may have an action for injury to his particular 
estate on account of the same malfeasance. Bedingfield v. Onslow, 3 Lev. 209. 
But, in order to recover for a nuisance, it must be of such a permanent nature 
as necessarily to injure the reversion. Simpson v. Savage, 1 C. B. (N.S.) 347- 
Accordingly, the New York courts have allowed the reversioner to recover 
against the elevated railway, since, by its charter, it may remain indefinitely. 
Kernochanv. New York Elevated Rd.,128 N.Y. 559. But where the nuisance 
is only temporary and affects only the present salable value of the reversion, the 
reversioner is held to have no claim, for the questionable reason that as a pur- 
chaser will always have a remedy when he enters into possession the price 
should not be diminished by such nuisance. Rust v. Victoria, etc., Co., 36 
Ch. D. 113. Conceding the correctness of that rule, which must now be re- 
garded as established, the claim of the reversioner in the present case was justly 
refused. The law seems to proceed on the theory that the landlord should 
get full rent and let the tenant recover for injury to his possessory rights, 
rather than that the landlord should recover and reduce the rent. 


PARTNERSHIP — RIGHTS OF PARTNERS INTER SE — RIGHTS OF DECEASED 
PARTNER’S REPRESENTATIVE AS AGAINST EQUITABLE MORTGAGEE. — A and 
B were partners under an agreement providing that upon the death of either, 
the surviving partner shoulll. take over the other’s interests, paying his estate 
therefor. B, the surviving partner, executed an equitable mortgage, as securit 
for a loan, on land which had been joint partnership estate. Subsequently 
died insolvent, having failed to pay for A’s interest in the business. A’s ex- 
ecutors claimed a lien on the proceeds of the real estate in priority to the mort- 
gagee. Held, that the mortgagee has priority. /# re Bourne, [1906] 1 Ch, 113. 

The decision is unquestionably correct, but in its reasoning the court appears 


quite oblivious of both the reasoning and the decision of the House of Lords in 
a prior case. Kuox v. Gye, L. R. 5 H. L. 656, 675; see also Noyes v. Crawley, 
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10 Ch. D. 31. According to that case, the right of a deceased partner’s repre- 
sentative is a mere personal right to an accounting from the surviving partner, 
in no way attaching to the property.” But the court in the present case rests its 
decision on the doctrine that the pA partner’s estate has an equitable lien 
on the partnership assets, and suggests that the surviving partner is an express 
trustee. See LINDLEY, PARTNERSHIP, 7th ed., 388. If the relation between 
the partners were a trust relation strictly, this decision would be questionable, 
for the executor’s equity is prior, and the mortgagee’s possession of title- 
deeds should not help him in the absence of any estoppel against the executor. 
See 30 Sot. Jour. 72. An English commentator on this case concludes that 
only when the partnership 2 gasenae provides, as here, for the assumption by 
the survivor of the deceased partner’s interest, can English conveyancers dis- 
pense with their custom of requiring the concurrence of the deceased partner’s 
representative in a sale of land. 50 Sox. J.307. According to Knox v. Gye 
the same conclusion would follow irrespective of the special agreement. , 


PATENTS — ASSIGNMENT — AGREEMENT TO ASSIGN FUTURE IMPROVE- 
MENTS. — The defendant assigned to the plaintiff all the inventions he had 
already made in a certain art, including his inchoate patent rights therein, and 
agreed also to assign any future improvements on them he might make. This 
he failed to do. eld, that the contract will be specifically enforced. Reece 
Folding Machine Co. v. Fenwick, 140 Fed. Rep. 287 (C. C. A., First Circ.). 

This case presents a legitimate application of the much abused doctrine of 
wresng policy. When by express agreement an inventor promises to assign any 

uture improvement he may make on his original invention, whether the con- 
sideration for the original assignment is to cover also the assignment of future 
improvements, or whether he is to get merely nominal additional compensation, 
any inducement to improve the invention is wanting. Hence such an agreement 
seems inconsistent with the established policy of encouraging inventors. On the 
other hand, the consideration paid may give opportunity for investigation which 
the inventor would not otherwise enjoy. Furthermore, if the agreement to 
assign the patented improvement were not enforced, neither the inventor nor 
the assignee of the original patented invention could use it without the consent 
of the other, and the public would be entirely deprived of the benefit of it. 
Royer v. Coupe, 29 Fed. Rep. 358. In any case the agreement should be 
specifically enforced as being a reasonable protection to the buyer, in accord- 
ance with the analogy of a covenant, in the sale of a business and goodwill, 
not to engage in competition. Maxim Nordenfelt, etc., Co. v. Nordenfelt, 
[1893] 1 Ch. 630; cof Printing, etc., Co. v. Sampson, L. R. 19 Eq. 462. 


POLICE POWER — REGULATION OF PROPERTY AND USE THEREOF — FLAG 
Laws. — The defendant was indicted under a statute forbidding the use of the 
American flag for advertising. He pleaded that the law was unconstitutional 
under the Fourteenth Amendment. Ae/d, that the statute is valid. AHadter v. 
State, 105 N. W. Rep. 298 (Neb.). See NoTEs, p. 532. 


Pustic LANDS—BONA FIDE PURCHASER, — Certain persons apparently 
became entitled to patents from the United States Government in accordance 
with the Timber and Stone Act of June 3, 1878. They then conveyed to the 
defendant company, a dona fide purchaser, all the timber upon the lands. The 
patents were subsequently issued, but after their issue such fraud was discovered 
as to give the United States the right to cancel the patents as against the origi- 
nalentrymen. Meanwhile the defendant company had bought from the patentees 
the legal title to part of the land and had taken off all the timber. This was a 
bill to have the patents cancelled, both those which were still in possession of 
the original entrymen and those which had been conveyed to the defendant, and 
to compel the defendant to account for the timber it had taken. Ae/d, that the 


' defendant company is a “ dona fide purchaser ” within the meaning of the Act, 


and is therefore protected both as to the patents which it had purchased and as 
to the additional timber conveyed and taken. United States v. Detroit Timber 
& Lumber Co., 26 Sup. Ct. Rep. 282. 

The Act under which the parties acquired their rights provided that a Jona 
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fide purchaser from the patentee should not be affected by the forfeiture to 
which fraud would subject the latter. But one who dona fide purchases from 
the entryman the equitable title merely, is not, by virtue of such purchase, 
within the protection of the Act. Hawley v. Diller, 20 Sup. Ct. Rep. 986. 
If, however, the entryman conveys his equitable estate, a subsequently acquired 
legal title will inure to the benefit of his grantee. Magruderv. Esmay, 35 Oh. 
St. 221; SAND. & H. Ark. Dia. § 699. The present case raises the question 
whether one in whom the legal title has thus vested after a purchase of the 
equitable title will be affected by the entryman’s fraud. ‘The decision that the 
purchaser should be protected seems clearly right. The circumstance that 
the value was given before the grantor acquired legal title is immaterial, and the 
fact that the y sesar if discovered, would have vitiated the original equitable 
estate cannot affect a dona fide purchaser in possession of the legal title. Gibson 
v. Lenhart, tot Pa. 522. 


RECEIVERS — POWER OF FEDERAL CourRT TO APPOINT ANCILLARY RE- 
CEIVER IN BANKRUPTCY. — The National Bankruptcy Act of 1898, § 2 (3), 
(15), vested courts of bankruptcy with “ original jurisdiction . . . within their - 
respective territorial limits . . . to appoint receivers, . . . to take charge of the 
property of bankrupts after the filing of the petition and until. . . the trustee 
is qualified.” One who had been appointed receiver in the district in which 
involuntary proceedings had been instituted, petitioned ex parte to be appointed 
ancillary receiver by another court in whose district the debtor owned property. 
Held, that the latter court has jurisdiction to make the appointment. Ja re 
Benedict, 15 Am. B. Rep. 232 (U. S. Dist. Ct., E. D. Wis., Aug. 14, 1905). 

The power exercised in the principal case is not expressly conferred by the 
Bankruptcy Act. In general, areceiver appointed by a federal court has no stand- 
ing beyond its territorial jurisdiction. See Kirker v. Owings, 98 Fed. Rep. 499. 
The Bankruptcy Act, as supplemented by the general orders of the Supreme 
Court, permits proceedings in but a single jurisdiction. General Orders in Bank. 
VI, 172 U. S. 653. Hence it is impossible to file independent involuntary se 
tions and to secure the appointment of primary receivers in each district where 
the debtor owns property. Unless, therefore, the power above exercised exists, 

roperty situated outside the jurisdiction in which involuntary proceedings are 
instituted, is at the mercy of the debtor and his creditors until a trustee is 
appointed. Ancillary receivers have been appointed under the present Act. 
In re Sutter Bros. 131 Fed. Rep. 654; see /z re Schrom, 97 Fed. Rep. 
760; Jn re Peiser, 115 Fed. Rep. 199. The existence of the power, however, 
has been questioned. See /u re Williams, 123 Fed. Rep. 321; /u re Williams, 
120 Fed. Rep. 38. Underthe Bankruptcy Act of 1867, which did not expressly 
authorize receiverships, primary receivers were appointed. Keenan v. Shannon, 
Fed. Cas. 7640. In the absence, also, of any bankruptcy statute, federal courts 
in insolvency proceedings in equity appointed ancillary receivers. Suddivan v. 
Sheehan, 89 Fed. Rep. 247. The present Act confers upon bankruptcy courts 
“jurisdiction in «aap al and seems impliedly to authorize the recognized and 
mange equitable machinery of ancillary receiverships. See 18 Harv. L. 

EV. 519. 


RESTRAINT OF TRADE— CONTRACTS NOT TO ENGAGE IN CERTAIN Bust- 
NESS — ENFORCEABILITY BY BUYER SEEKING MONOPOLY. — The defendant 
sold out his fruit business to the plaintiff with an agreement not to compete 
with the latter, in terms which the court considered reasonable and hence not an 
improper restraint of trade. In proceedings for an injunction to restrain a 
breach of this agreement, the defense was set up that the plaintiff’s object in 
taking the defendant’s promise was to obtain a monopoly of the fruit business 
throughout the United States. e/d, that the defendant may nevertheless be 
Co. v. McConnell, 140 Fed. Rep. 412 (Circ. Ct., 

ist. Ala.). 

In an action at law upon a contract collateral to an illegal agreement, the 
plaintiffs recovery ordinarily depends upon his ability to establish his case 
without having recourse to the illegality. Hatch v. Hanson, 46 Mo. App. 323- 
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Thus, if the nt plaintiff had been suing at law, he would by this test have 
been entitled to damages, in spite of the undoubted vice in his monopolistic | 
intention. But the suggestion is made that as the plaintiff has chosen to seek 
equitable relief, equity will look into the surrounding circumstances and if it 
finds a taint of illegality will refuse redress, in accordance with the maxim that 
he who comes into equity must have clean hands. Equity in applying this 
maxim, however, ordinarily follows the legal analogy, and looks no further than 
the immediate transaction. 1 POMEROY, EQ. JURISP., § 399. The present case, 
in weighing the proximity of danger to the public rather than the motive of the 
plaintiff, reaches a desirable result which finds support elsewhere. Cf 7renton 
Potteries Co. v. Oliphant, 58 N.J. Eq. 507; contra, Lufkin Rule Co. v. Fringeli, 
57 Oh. St. 596. As these contracts come before the courts in the future, their 
monopolistic tendency is bound to receive more and more attention. The hold- 
ings as to their validity will probably rest less upon definite legal principles than 
upon considerations of public policy. Cf Wational Enameling, etc., Co. v. 
Haberman, 120 Fed. Rep 415; see 15 Harv. L. REV. 580. 


RULE AGAINST PERPETUITIES — CLAUSE MopDIFYING ABSOLUTE DEVISE 
— REJECTING PART OF CLAUSE AS TOO REMOTE.—A will devising 
land in trust for X absolutely, had a codicil cutting down X’s interest to a 
life estate determinable on alienation, with a remainder after X’s death, which 
was void as violating the rule against perpetuities. If X tried to alien, the 
income for the remainder of his life was to go over on a limitation which was 
also void for remoteness, but the trustees had authority to pay it to X’s wife if 
they chose. e/d, that the power to pay the income to X’s wife on alienation 
is valid, but that X has an absolute interest subject to that power. Smidmure 
v. Smidmore, 5 N. S. W. Rep. 492. 

An absolute devise followed by a modification which is too remote operates 
as though no modification were attempted, because the testator has made two 
expressions of his intention, and it is presumed that he wished the first to stand 
unless the second were valid. Ring v. Hardwick, 2 Beav. 352. The present 
case, by enforcing part of the modifying clause, goes further than the cases 
rejecting the whole clause. The latter make the division where the testator did, 
while the former makes a new division and disposes of the property in a way the 
testator at no time intended. There is little authority on the point, though a 
briefly reported Australian case is in accord. O’Brien v. Trustees, 6 Argus 
L. Rep. (C. N.) 2. It has been held that a provision in a void modifying clause 
that a devisee shall have a separate use is effective, though the rest of the 
clause is rejected. Harvey v. Stracy, 1 Drew. 73. The somewhat analogous 
question whether a power may be validly exercised within the limits of the rule 
against perpetuities, although no time limit was imposed by the donor, has 
been decided both ways. See Gray, RULE AGAINST PERPETUITIES, 2d ed., 
§ 481. The present case seems to be correct, for the testator’s actual intention 
is less departed from when part of the modifying clause is retained, than when 
the devisee takes the absolute interest. 


Trusts —Cestul’s INTEREST IN RES—TRUSTEE’S NEGLIGENCE AS 
GROUND FOR EsropreL. — A bill was filed by trustees against an innocent 
mortgagor to obtain the cancellatioa of a forged discharge of a mortgage and for 
a foreclosure. The defendant claimed that a negligent failure of the trustees to 
give prompt notice had barred their claim. He/d, that the plaintiffs can recover, 
since the elements of an estoppel were probably not present, and independent 
of this, that trustees in their representative capacity cannot be estopped. 
Vohmann v. Michel, 96 N. Y. Supp. 309. 

The court was probably correct in holding that the elements of an estoppel 
were absent, so that even if the plaintiffs had been suing for their own benefit 
they would have recovered. But assuming that the plaintiffs were personally 
barred, the question then arises whether the decision is right in allowing them 
to recover for their cestuz. The general rule is that where a cestuz seeks to 
enforce a claim against one who has dealt with his trustee, he must work out 
his rights through the trustee, and any defense, such as the statute of limita- 
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tions, which exists against the latter will equally defeat the cestuz. Ex parte Dale, 
Buck 365; Meeks v. Olpherts, 100 U.S. 564. It may be contended that the 
defense of estoppel is analogous to a statutory bar, and that the claim, by whom- 
soever prosecuted, is absolutely annihilated thereby. Cf Lloyds Bank v. 
Bullock, [1896] 2 Ch. 192. It is believed, however, that an estoppel being 
essentially a device created by equity, resembles an equitable cross-claim rather 
than a prohibition of the suit. Further, it is the generally established doctrine 
that the prior of two equities against the same person will prevail. Accord- 
ingly, since the ces¢uz’s equity was manifestly prior to the defendant’s, the case 
properly allows the trustees to recover for him. Cf. Marx v. Clisby, 126 Ala. 
107; Keate v. Phillips, 18 Ch. D. 560, 577. 


TRUSTS FOR CHARITABLE UsEs—Cy PRES AND THE VISITATORIAL 
Power. — One MacKenzie conveyed certain real estate upon charitable trusts 
to be conducted under the care of the Presbytery of New Jersey. At the ter- 
mination of those trusts the property was to vest, and did in fact vest, in the 
pitt ge of New Jersey upon similar trusts. Descendants of the original . 
grantor filed a bill to restrain the Presbytery of New Jersey from using the 
property other than as stipulated by the deed of trust. He/d, (1) that if com- 
pliance with the details of the trust has become impracticable the property 
should be administered for similar charities under the cy grés doctrine, and 
(2) that since their ancestor granted away his visitatorial power the complain- 
ants have no standing in court. MacKenzie v. Trustees of Presbytery of New 
Jersey, 61 Atl. Rep. 1027 (N. J., Ct. Er. & App.). 

Other cases in New Jersey have apparently been decided upon cy frés prin- 
ciples. Mewark v. Stockton, 44 N. J. Eq. 179; Pennington v. Metropolitan 
Mus. of Art, 65 N. J. Eq. 11. But the state is now for the first time added to 
the short list of jurisdictions that expressly recognize the cy grés doctrine as 
applied to charitable trusts. See 3 Pomeroy, EQ. Jurisp., §$ 1027-1029. The 
power of visitation or direction of charitable corporations may be retained by 
the founder and his heirs, but is most often granted to third persons. See 
Tupor, CuaritT. Trusts, 3d ed., 72 e¢ seg.; Dartmouth College v. Woodward, 
4 Wheat. (U.S.) 518, 673-674. Upon the failure of the appointees longer to hold 
the visitatorial office, as here, where the property itself vests in them, it seems 
advisable that the power should be exercised by the attorney-general in the 
name of the state as the protector of charities. Rex v. Bishop of Chester, 
2 Stra. 797. The probable number of the heirs and their remote interest make 
its exercise by them inconvenient. Any suit with reference to the administra- 
tion of this charity, it is held, should have been brought in the name of the 
attorney-general on the relation of the complainants, or by the Presbytery in 
a bill for instructions. 


WILLS — INCORPORATION BY REFERENCE — WILLS Act. —A testator had 
made a will which was void for lack of the required attestation. Later he exe- 
cuted a valid codicil referring to the previous document. He/d, that as the 
doctrine of incorporation by reference does not obtain in New York, the codicil 
alone will be admitted to probate. Juz re Emmons’ Will, 96 N. Y. Supp. 506 
(App. Div.). See NoTEs, p. 528. 


WITNESSES — COMPETENCY IN GENERAL — HUSBAND AND WIFE — IN- 
DICTMENT FOR KILLING CHILD. — Under an indictment for murder the defend- 
ant was accused of having shot and killed his child, a baby fourteen months 
old, at the time in its mother’s arms. The wife gave evidence, at the instance 
of the state, against her husband, who was convicted. e/d, that the admission 
of the wife’s testimony was error for which a new trial should be granted. Two 
justices dissented. State v. Woodrow, 52S. E. Rep. 545 (W. Va.). 

The established doctrine of the common law that one spouse cannot testify 
against the other was based upon grounds of public policy, the idea being that 
domestic concord would be disturbed by compelling or permitting such testi- 
mony. See 3 WIGMoRE, Ev. §§ 2227-8. It was perceived, however, that at 
least in cases of personal injury done by one to the other, an exception to the 
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rule must be made; otherwise domestic | geronps would deprive the weaker of 
the law’s protection against the violence of the stronger. Lord, Audley’s Case, 
3 How. St. Tr. 402. The principle of this exception seems applicable to the 
present case, though no actual authorities have been found squarely in point. 
Cf. Clarke v. State, 117 Ala. 1. The subjection of an infant of tender years 
to the power of its parents is even more complete than that of either spouse to 
the other. Moreover, if the parents cannot testify against one another, such an 
infant is equally without the protection which the probability of discovery 
would otherwise afford. This general topic has been very widely affected by 
statutes. See 1 WiGMORE, EV. § 488. 


BOOKS AND PERIODICALS. 
|. LEADING LEGAL ARTICLES. 


DESTRUCTIBILITY OF CONTINGENT REMAINDERS. — The rule was early 
Jaid down that devises of contingent future estates which, according to the 
state of affairs at the testator’s death, were capable of taking effect as remain- 
ders, would be held to be contingent remainders, and not executory devises. 
Carwardine v. Carwardine, t Eden 34 (1757). Thus, where a future interest 
was limited upon a contingency which might happen either before or after the 
termination of the particular estate, it was held to be a contingent remainder. 
The result was to bring into operation the principle that a contingent remainder 
fails absolutely unless it vests during the continuance of the particular estate or 
at the instant of its termination. hether the testator’s intention is accom- 
plished or defeated by holding the future interest in this class of cases to be 
a destructible contingent remainder, is the subject of a series of interesting 
essays in the Law Quarterly Review. Contingent Future Interests, after a 
Particular Estate of Freehold, by Albert Martin Kales, 21 L. Quar. Rev. 118. 
Future Interests in Land, by Edward Jenks, 20 ibid. 280; 21 zbid. 265. 

Mr. Kales lays down two + aa first, the rule requiring future interests to 
take effect as contingent remainders or fail entirely, is not a rule of construction 
designed to ascertain the testator’s intention, but is, rather, like the rule in 
Shelley’s case, an absolute rule of law often defeating his intention; second, 
the rule itself has been abrogated without the aid of statute, and destruc- 
tible contingent remainders no longer exist. He maintains that when a future 
contingent interest is limited after a particular estate, upon a contingency which 
may happen either before or after the particular estate ends, the language used, 
in the absence of any expressions to the contrary, shows an intent that the 
future interest shall take effect whenever the contingency occurs, regardless of 
the time of termination of the particular estate. In Festing v. Allen, [12 M. 
& W. 279 (1843)] the limitation was substantially to A for ‘life, and after her 
death to all her children who should attain twenty-one. In /u re Lechmere 
and Lloyd [18 Ch. D. 514 (1881) ] the limitation was to A for life, and after her 
death to such children of A as, either before or after her death, should attain 
twenty-one. In the former decision, the limitation was held to create a con- 
tingent remainder; in the latter, an executory devise. But the intention, the 
writer argues, is as clearly expressed in the first case as in the second, that the 
future interest “take effect when the event happens without reference to the ter- 
mination of the preceding interest.” The rule requiring contingent future 
interests to take effect “ by way of succession,” Z. ¢, as contingent remainders, 
was established prior to the Statutes of Uses and of Wills, when no other form 
of contingent future estate was legal. These statutes, however, made it possi- 
ble for such interests to take effect ‘“‘by way of interruption,” z. ¢. as executory 
devises ; and executory devises were held indestructible. See Pells v. Brown, 
Cro. Jac. §90 (1620). Where the contingency upon which the future estate was 
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dependent occurred after the particular estate ended, the interest could now 
take effect as an executory devise ; but the courts still blindly held to the rule, 
that if the contingency might possibly occur before or at the termination of the 
preceding estate, the interest must be held a contingent remainder, and so de- 
-structible. Every future interest which has been held a contingent remainder 
will, however, be found to have been limited upon a contingency which might 
have occurred either before or after the termination of the particular estate. 
The logical result of / ve Lechmere and Lloyd, and the later decisions,! holding 
such an interest not a contingent remainder, is, therefore, that the rule has been 
abrogated, and there exist to-day practically no contingent remainders, 2. ¢., 
contingent future interests which must take effect by way of succession. 

Mr. Jenks, on the other hand, maintains that the rule discussed above faith- 
fully carries out the testator’s intention, and is still law. It is erroneous, says 
he, to suppose the rule “ to imply that the same limitation might conceivably 
be construed both as a remainder and as an executory interest.” Unques- 
tionably the same limitation cannot take effect both as a contingent remainder 
and as an executory devise. This is, however, no objection to holding that 
the limitation shall take effect as a contingent remainder if the contingency ~ 
occurs before the particular estate ends; and as an executory devise if the con- 
tingency occurs afterwards. Mr. Jenks contends that the essence of a contin- 
gent remainder is that ‘it was clearly intended to take effect on, and only on, 
the expiry of the apap estate —in other words, by way of succession.” 
But if the reason why a contingent future intérest capable of taking effect as a 
remainder, shall be construed as a contingent remainder, is because the testator 
intends it to be a remainder, then the rule is reduced to the empty formula, that 
the interest shall be construed to be what the testator intended it to be. What 
does Mr. Jenks mean by the intention that the interest shall take effect “by 
way of succession,” z.¢. as a remainder? If he means that the testator 
intends that the beneficiary shall not take if the contingency occurs after the 
particular estate ends, it is submitted that in fact no such expressed intention 
can be found in the cases in which the rule has been enforced. Mr. Jenks 
seems, however, to ascribe to the testator a more artificial intention. The testa- 
tor is made to conceive of an estate in the abstract, apart from the beneficiaries 
designated by him, and to intend that it shall take effect, if at all, only at the 
instant when the particular estate ends. It seems more accurate in fact to say 
that he intends that after the expiration of the particular estate the beneficiaries 
described shall take a certain guantum of interest if a named contingency 
happens. If the contingency may obviously occur either before or after the 

receding estate ends, and if the lw permits the interest to take effect in the 
ormer event as a contingent remainder, and in the latter as an executory 
devise, then, unless such a desire is clearly expressed, it is a fiction to say that 
he intends the interest to take effect in the former alternative only. 


WRITTEN AND UNWRITTEN CONSTITUTIONS IN THE UNITED STATES. — 
In deciding, in the case of Dorr v. United States (195 U.S. 138), that the right 
of trial by jury does not extend to the Philippine Islands, the Supreme Court of 
the United States has opened an entirely unsuspected field in American consti- 
tutional law, which Judge Emlin McClain has apparently been the first to explore. 
His able and suggestive essay furnishes the basis for a new chapter in the 
text-books on the subject. ritten and Unwritten Constitutions in the United 
States, by Emlin McClain. 6 Columbia L. Rev. 69 (Feb., 1906). 

The case of Dorr v. United States reaffirms and applies to the solution of the 
facts presented therein the principle decided in the Insular Cases, that the pro- 
visions of the Fifth and Sixth Amendments to the Federal Constitution guaran- 
teeing common law procedure, including the right of indictment and trial by 


1 Miles v. Jarvis, 24 Ch. D. 633 (1883); Dean v. Dean, [1891] 3 Ch. 150; Black- 
_ man v. Fysh, [1892] 3 Ch. 209; Battie- Wrightson v. Thomas, [1904] 2 Ch. 95. 
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jury, do not extend to the inhabitants of our insular possessions. It would 
seem that this applies equally to all the territories of the United States. By sec- 
tion 3 of Article 1V of the Constitution, Congress is given the power “to dispose 
of and make all needful rules and regulations respecting the territory and other 
to the United States.” Therefore, it is suggested, there can - 

e no distinction between the organized and the unorganized territories. The 
privileges guaranteed by the Bill of Rights in fact extend to the former only by 
virtue of an Act of Congress or a treaty provision. The conclusions of the 
Supreme Court, moreover, with reference to the Fifth and Sixth Amendments, 
seem equally applicable to the provisions of the other amendments. The court, 
indeed, quotes with approval from an earlier decision to the effect that the right 
of indictment and jury trial are not fundamental in their nature. See Hawaii 
v. Mankichi, ig90 U.S. 197. Yet if the court is to determine what provisions 
are and what are not fundamental, it must do so not in accordance with any 
cong ea contained in the Constitution itself, which makes no such distinction, 

ut in accordance with some general principles of constitutional law not found 
in the written instrument, and therefore in the nature of an unwritten and 
evolved constitution. In legislating for the states, Congress is limited only by 
the terms of the written Constitution; in legislating for the territories its limita- 
tions are unwritten. Whence comes this evolved constitution? Its provisions, 
it is argued, are deduced by analogy from the provisions of our written Consti- 
tution, so far as they are coetheatas to the situation, and also, it may be, from 
the general principles of the unwritten constitution of Great Britain. But these 
restrictions, Judge McClain thinks, should not be applied by the courts, since 
their power to declare the acts of a co-ordinate branch of the government invalid 
extends only to such acts as contravene the provisions of the written Constitu- 
tion. They must depend for their enforcement upon the same influences which 
have enforced the unwritten constitution of Great Britain. This result seems 
the wiser, also, because the application of these principles will involve broad 
questions of public policy pertaining rather to statesmanship than to legal theory, 
and therefore more germane to the executive and legislative branches than to the 
judicial department. Judge McClain concludes that whatever may be our opin- 
ions as to the responsibility of these branches of our government, it would seem 
unwise to recognize the paramount supremacy of the courts in enforcing such 
a constitution. This resul., which follows as the corollary of the Dorr case, 
will give to the government of our newly acquired possessions the elasticity 
which is necessary in dealing with the novel conditions, and will also save 
our written Constitution the wrench which would be inevitable in fitting its 
provisions to a condition for which it was never intended.! 


PERSONAL NAMES. — The legal problem with regard to names arises usually 
in two classes of cases: in pleading, where there has been a misnomer in some 
pens and where a written instrument, such as negotiable paper or a deed, 

as been signed with a fictitious name. In these cases, if the party sued has 
used the name, the question is merely one of identifying him as the user and 
then applying doctrines of estoppel. See 2 Bouvier, L. Dict., RAWLE’s REV., 
463. A more fundamental question, involving the nature of a name and the 
right to its use, is presented when a man wishes to change his name perma- 
nently. This topic forms the basis of a late article in the Yale Law Journal, 
Personal Names, by G. S. Arnold, 15 Yale L. J. 227 (March, 1906). By a treat- 
ment somewhat historical, supplemented by a collection of authorities, the author 
shows that originally a name was only a convenient method of distinguishing 
individuals from one another, and, being selected arbitrarily by the bearer, could 
be abandoned at his caprice. This early common law doctrine persists to-day ; 


1 As to whether there is an unwritten constitution which applies to the states as 
well, see Unwritten Constitutions in the United States, by Emlin McClain, 15 Harv. L. 
REV. 531. As to what constitutional rights are fundamental and what are not, see 
The Legal Status of the Philippines, by Lebbeus R. Wilfley, 14 Yale L. J. 266. 
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a change of name requires no particular formalities, such statutes as there are 
being merely permissive and not prohibitive. Laflin and Rand Co. v. Steytler, 
146 Pa. St. 434. Mr. Arnold’s conclusion seems to be that of the English 
writers, that the name of a person is a mere fact, not a legal right. It is the 
appellation by which one is known, and legally a person may have any name he 
can induce the public to use. See 26 Sov. J. 689. Even the fact that a man’s 
name has been changed by the legislature does not compel the public to call him 
by his new name, but merely gives unequivocal and notorious beginning to its use. 
Leigh v. Leigh, 15 Ves., Jun., 92,98. Assuming, then, that a man may change a 
name at will, are there any limitations upon the new choice? He may assume any 
name, even one similar to that of another person, provided it is not used to pass 
off his own wares or merchandise as those of that other. POLLOCK, Torts, 7th 
ed., 156; ADDISON, TorTS, 7th ed., 575. The reason for this latter qualification 
is apparently the one pointed out by Mr. Arnold, that in a business a name may 
have assumed the nature of a quasi trade-mark.! That one can assume a name 
which happens to be the name of another person seems to follow from the 
proposition that a name is a mere fact. It is undeniable that the choice of 
the name of a person of reputed integrity and honor by one of dissolute and 
disreputable habits is harmful to him whose name is so used. But as there is 
no legal right injured, the remedy must come from the legislature, for at com- 
mon law it is damnum absque injuria.*, Such a choice of a name would be all 
the more reprehensible were it made merely from malice; but even in such a 
case it is at least questionable whether motive Jer se would make this act a legal 
wrong, no legal right being otherwise transgressed. . 


ARE NOTES OR OTHER UNEXECUTED OBLIGATIONS GIVEN TO A RAILROAD Com- 
PANY TO INDUCE THE LOCATION OF STATIONS AT A GIVEN POINT VOID AS 
AGAINST PUBLIC PoLicy? M.C. Garber. Pointing out and deprecating the tend- 
ency to uphold such obligations. 62 Cent. L. J. 164. 

BEGINNING OF LIABILITY OF A CARRIER OF Goons, THE. oseph H. Beale, Fr. 
15 Yale L. J. 207. Fora similar treatment of the beginning of liability of a Carrier 

Passengers, see 19 HARV. L. REv. 250. 

BLACKMAIL AND Extortion. I. ames W. Osborne. First in a series of articles 
treating the subject largely with reference to New York law. 4 Bench & Bar 50. 

CLOG ON THE EQuity OF REDEMPTION. Ldmund G. Kaye. Largely devoted to 
citation and discussion of English cases. 26 Can. L. T. 88. 

COMBINATIONS OF CONTRACTS RELATING TO THE SALE OF PERSONAL PROPERTY. 
Edward S. Rapallo. Discussing the question whether descriptions of property 
sold constitute collateral warranties or are part of one indivisible contract. 14 
Am. Law. 52. 

CONSTITUTIONALITY OF STATE LICENSE LAWS FOR THE PRIVILEGE OF DOING 
BUSINESS, INVOLVING CLASSIFICATION AND DISCRIMINATION, THE. LZugene 
McQuillin. A brief statement of the results of some of the decisions. 62 Cent. 
L. J. 124. 

CONSTITUTIONALITY OF STATE STATUTES CONFERRING LIENS ON SHIPPING, THE. 
William B. Gillmore. A collection of cases with summary of conclusions drawn 
therefrom. 29N. J. L. J. 37. 

CONTINGENT FuTuRE INTERESTS AFTER A PARTICULAR ESTATE OF FREEHOLD. 
Albert Martin Kales. 21 L. Quar. Rev. 118. See supra. 

DECISIONS AND LEGISLATION AFFECTING CORPORATIONS DURING 1905. Athelstan 
Vaughan. -31 Nat. Corp. Rep. 946. 

EFFecr OF FOREIGN CHATTEL MORTGAGES UPON THE RIGHTS OF SUBSEQUENT 
PURCHASERS AND CREDITORS, THE. Marion Griffin. 4 Mich. L. Rev. 358. See 
18 Harv. L. Rev. 145. 

EXAMINATIONS BEFORE TRIAL TO FRAME PLEADINGS. II. Raymond D. Thurber. 
Stating the practice in New York state. 4 Bench & Bar 60. 


1 For a discussion of the law on this point, see 18 Harv. L. REv. 56, 318. 

2 It could hardly be contended that the right to a name falls within the very shadowy 
limits sought to be established for the so-called right to privacy. For a general discus- 
sion of the latter right, see Zhe Right to Privacy, by Samuel D. Warren and Louis D. 
Brandeis, 4 HaRv. L. REV. 193. 
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EXTRA-TERRITORIAL JURISDICTION IN CHINA. Gustavus Ohlinger. Discussing the 
system of consular courts in China. 4 Mich. L. Rev. 339. 

FREE CHURCH OF SCOTLAND CASE, THE. Francis C. Lowell. Discussing the case 
commented upon in 18 Harv. L. Rev. 310. 6 Columbia L. Rev. 137. 

Future INTERESTS IN LAND. Ldward Jenks. 20 L. Quar. Rev.; 21 sid. 265. See 
supra, 

Gaowen OF NEUTRAL RIGHTS AND DuTIES, Zdwin Maxy. General discussion, 
largely historical. 14 Am. Law. 55. 

“HE SHALL SEE THAT THE LAWS ARE FAITHFULLY EXECUTED.” Axon. Criticising 
a decision of the Mississippi Supreme Court. 1 (The) Law 806. See supra, p. 524. 

How SHOULD ouR LAW Books BE WRITTEN? Albert S. Bolles. Advocating the 
fuller statement and comparison of the different rules prevailing in the various 
states. 15 Yale L. J. 221. 

INROAD UPON Fipuctary INTEGRITY, AN. Zdson R. Sunderland. Deprecating 
several recent decisions that an insolvent executor need not pay a debt due from 
himself to the estate. 4 Mich. L. Rev. 349. 

INSURANCE AS A ComMopiITy. Zugene A. Gilmore. Maintaining that the Federal 
Commerce Clause is restricted to the exchange of tangible objects and hence does 
not include insurance. 18 Green Bag 142. Cf. 19 Harv. L. REV. 142. 

LAW OF THE CONSTITUTION IN RELATION TO THE ELECTION OF PRESIDENT, THE. 
I, Il. Hampton Dougherty. Pointing out weaknesses in the electoral system. 
14 Am. Law. 21, 68. 

LIABILITY OF LESSOR OF RAILROAD FOR. LESSEE’S NEGLIGENCE RESULTING IN INJURY 

_ TO LaTTer’s EMPLOYEE. Cyrus J. Wood. Arguing for the lessor’s liability. 62 
Cent. L. J. 181. 

LIABILITY OF RECEIVING CARRIER FOR Loss BEYOND ITS OWN LINE— CONSTI- 
TUTIONALITY OF THE VIRGINIA Act. A. W. Patterson. Arguing against a deci- 
sion holding an act imposing such liability unconstitutional as a restraint on the 
freedom to contract. 11 Va. L. Reg. 791. 

ORIGINAL PACKAGE INEPTITUDE, THE. William Trickett. Pointing out inconsis- 
tencies in, and difficulties in applying, the present Supreme Court doctrine. 6 Co- 
lumbia L. Rev. 161. Cf 18 Harv. L. REV. 547 

PERSONAL NAMES. G.S. Arnold. 15 Yale L. J. 227. See supra. 

PROBLEM OF UNIFORM Divorce LAW IN THE UNITED STATES. George Elliot 
Howard. Advocating a uniform law to be obtained by action of the commissioners 
on uniform state legislation. 14 Am. Law. 15. ‘ 

PROPOSALS FOR THE AMENDMENT OF THE INTERSTATE COMMERCE ACT, THE. 
_ B. Daish. A critical examination of the bills now pending in Congress. 18 

xreen Bag 150. 

RIGHT OF A SURVIVING PARTNER TO SELL REAL ESTATE WHICH BELONGED TO 
THE FIRM, THE. 7. Cyprian Williams. Commenting upon a case in [1906] 1 
Ch. 113. §0 Sol. J. 307. See supra, p. 541. 

SKETCH OF THE PRINCIPLES OF MOHAMMEDAN JURISPRUDENCE, A. I, II. Addur 
Rahim. Brief, but comprehensive. 3 Calcutta L. J. 11n, 27n. 

TORRENS SYSTEM, THE. AN OPEN SymposiuM. Zugene C. Massie. A series of 
communications discussing pro and con the practical merits of the Torrens System 
of Land Legislation. 11 Va. L. Reg. 570, 649, 707. 

VALIDITY OF INCREASING RATES IN INSURANCE ON THE ASSESSMENT PLAN, THE. 
Anon. Discussing a possible distinction between societies proceeding upon the 
assessment plan and ordinary fraternal associations. 1 (The) Law 743. 

WRITTEN AND UNWRITTEN CONSTITUTIONS IN THE UNITED States. Emlin 
McClain. 6 Columbia L. Rev. 69. See supra. 


Il. BOOK REVIEWS. 


PRINCIPLES OF CONTRACTS AT LAW AND IN Equity. A Treatise on the 
General Principles concerning the Validity of Agreements. By Sir Fred- 
erick Pollock. Third American from the Seventh English Edition. With 
Annotations and Additions by the late Gustavus H. Wald and Samuel 
Williston. New York: Baker, Voorhis & Co. 1906. pp. cliv, 985. 8vo. 

Upon this volume three masters of the law of Contracts have labored. His- 
torical research, careful analysis, and an adequate investigation of modern cases 
here are combined. Each writer has furnished his portion of these three ingredi- 
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ents of a good legal text-book. It is well within the bounds of truth to say that 
in no other work is so much accurate information on the general principles of 
Contracts to be found. 

The present edition contains two hundred and twenty-five pages of text more 
than Mr. Wald’s last edition. About two-thirds of this additional matter con- 
sists of new chapters by Professor Williston. It is true that the larger part of 
these new chapters was already in print in articles in the law reviews. But the 
merit of these articles demanded that they should be made more accessible to 
the profession. That is now happily accomplished. Nowhere else will one find 
the rights of a third party on a contract made for his benefit, the results arising 
from the repudiation of a contract by one party, the principles concerning ac- 
cord and satisfaction, or the effect of alteration upon written instruments so 
carefully and accurately explained. 

Professor Williston’s work, however, has not been confined to these large 
additions to the text. Practically every note has been altered either by adding 
citations of other cases or by further suggestive comments on the American 
authorities, Reference also is made to the important discussions of historical 
or pocein’y difficult questions which are contained in treatises and reviews. 

This work is confined, and rightly, to the general principles of the law of Con- 
tracts. Sales, Negotiable Instruments, Partnership and other special subjects 
are excluded. By this means general principles are more forcefully presented. 
There are some matters, however, which might well have been, but were not 
included. A careful analysis and discussion of the law of so-called implied con- 
ditions or dependency of promises is greatly needed. Professor Langdell, in 
his Summary of Contracts, threw much light upon this matter, but some of his 
conclusions need modification in the light of recent authorities. Probably no 
one is so well prepared to do this piece of work as Professor Williston, There- 
fore it is to be regretted that he did not find time to include such a discussion 
among his additions to the present volume. It also strikes one as odd that no 
discussion of joint contracts appears. Again, a discussion of strikes and other 
interference by laborers as a ground of impossibility might have been included. 
But it is to be remembered that this is an edition of another’s book, not an 
original work. 

Nothing has interfered more with a systematic development of the law of 
Contracts by the courts than the notion that all problems in Contracts may be 
solved by simply discovering the intention of the parties. Unfortunately for this 
view, parties about to make a contract have usually neither the foresight nor the 
prudence to look ahead and contemplate all the possible states of fact which 
may arise during the life of the contract, and then to provide for each og 
They think only of the more obvious possibilities and provide for them. hen 
an owner agrees to sell a horse he does not usually think of its possible death 
before the time for delivery, and stipulate that if it dies he shall be released from 
liability to perform. In this, as in most cases of impossibility, the release is 

iven as a matter of positive law and not because of the intention of the parties. 

rofessor Williston has recognized this fundamental principle throughout his 
annotations. A simple illustration will suffice. In the note on page 323 it is 
made clear that the matter of implied conditions does not rest upon the intention 
of the parties. Several particular propositions in that subject are not consistent 
with any such notion. 

An gece noteworthy passage is to be found on page 351. Courts often 
speak of the situation, where one party makes a substantial breach of the con- 
tract and the other thereupon stops performing on his side and sues for entire 
damages, as a rescission. To object to this and other like misuses of terms may 
seem merely hypercritical. But, as Professor‘Williston says, “ Even so, words 
have their importance. If wrongly used, wrong ideas are sure to follow, and 
wrong decisions follow wrong ideas.” The truth of this statement is all too 
clearly illustrated in the cases cited. 

It may be added that the physical make-up of the book is also excellent. 

Cc. B. We 
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AMERICAN RAILROAD Rates. By Walter Chadwick Noyes. Boston: Little, 
Brown & Company. 1905. pp. 277. 8vo. 

The title-page of this work announces that the writer is a judge, president of 
a railroad and author of a well-known legal treatise. Scarcely less wide in 
range than the versatility of the author’s talents is the selection of topics he has 
discussed. The first three chapters sketch in broad lines the established prin- 
ciples of economic theory which govern the adjustment of railway rates. Then 
follows a discussion of certain "gee problems in the management of railroads. 
One chapter contains an excellent description of the method by which in actual 
practice the various articles of traffic are classified and tariffs adjusted. In 
another chapter are explained and illustrated the conditions which give rise to 
the practice of discrimination. Perhaps of most immediate interest to the law- 
yer is the running commentary made upon the legal questions raised by the 
various phases of rate-making discussed, which culminates in two special chap- 
ters entitled: “State Regulation of Rates ” and “ Federal Regulation of Rates.” 
The legal duty of the railroad to the public is briefly discussed. The principal 
provisions of the Interstate Commerce Act and the leading decisions in inter- 
pretation thereof, are summarized, and the practical workings of the act criticised. 
After the passage of the act, the author asserts, “ pooling was substantially aban- 
doned,” but discrimination has persisted in times of business depression when 
traffic was light, and no adequate relief is provided against unreasonable rates. 
The volume concludes with a temperate and well-considered inquiry into the 
expediency and constitutionality of federal regulation: “any effective measure of 
relief requires the progressive action of two tribunals: (1) the judicial question 
of the reasonableness of the rate complained of . . . (2) Ifa rate be judicially 
found to be unreasonable, the legislative power of making a new rate should 
be administered.” , The reasons for adopting this mode of promee can, how- 
ever, only be considerations of practical efficiency. Undoubtedly the determin- 
ing in a controversy between parties litigant the reasonableness of an existing 
rate is a judicial function. Nevertheless, Congress has the power to create a 
commission whose duty shall be to ascertain the reasonableness of existing rates 
in order that their findings of fact may be used as a criterion in fixing a rate 
for the future. Judge Noyes maintains that inasmuch as the fixing of a reason- 
able rate for the future is a legislative function, any provision for a judicial 
review of the action of a commission in order to determine whether the rate 
fixed 4 the commission is reasonable, requires the exercise of non-judicial 
powers by the courts, and is unconstitutional. The importance of this conten- 
tion is chiefly to enjoin caution in the choice of the language defining the judicial 
power of review. To determine whether ee the charge of the carrier toa 
maximum rate fixed by a commission, deprives the carrier of property without 
due process of law, is conceded to be a judicial function. The test of the con- 
stitutionality of such a rate is whether its enforcement will prevent the compan 
from earning a reasonable profit on the item of business affected. See Raz/- 
road Commission Cases, 116 U. S. 331; Chicago, etc., Co. v. City of Chicago, 199 
Ill. 484, 5473 199 zbid. 579, 642. And it is not improbable that this same test 
may be adopted as the rule to guide the commission in determining what shall 
be a reasonable future rate, with the result that a review, in the strictest sense 
judicial, would be both common and necessary. 


A TREATISE ON THE LAW OF DoMESTIC RELATIONS. By Joseph R. Long. 
St. Paul: Keefe-Davidson Company. 1905. pp. xiv. 455. 8vo. 

“This book,” says the author in his preface, “has been written to supply a 
need which I have personally felt as a teacher of law. In writing it 1 have 
kept my own students constantly in mind, and have endeavored to set forth 
those principles of the law which I thought they ought to know, in such a 
manner as to be readily grasped by them.” The preface concludes with the 
hope that the book may not be wholly without value to the practitioner. The 


author has apparently written in accordance with his expressed purpose. As 
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a book for the lawyer in search of ment or authority, the work is not 
helpful. The citations are far from exhaustive and the analytical discussion 
of underlying principles is almost entirely omitted. The book consists mainly 
of a summary of the rules of law which govern the relations of the members of 
a family toward one another. While the disabilities of married women and 
infants, and other matters usually treated in more comprehensive treatises upon 
domestic relations, are of necessity touched upon incidentally, they are dis- 
missed as briefly as their relation to the subject will permit. The rules of law 
are stated concisely and in the main clearly, but without much attempt at illus- 
tration or elaboration of detail. Theoretical discussions of the law, the weigh- 
ing of reasons for or — the acceptance of a principle, and criticisms of the 
decisions as they stand are for the most part wanting. In fact, the book seems ~ 
in most respects best adapted for use as a text-book in a law school in which 
the text-book method of instruction is employed, and in which the instructor 
intends to rely upon the class-room work for the purpose of supplying both the 
— underlying the settled law and the more particular applications of its 
principles. 
One notes a few propositions which seem as they are stated to be somewhat 
misleading. For instance, in § 43 one reads that marriages between citizens of 
a state which have been declared by a state statute to be void, are held void 
although contracted in another state in which they are not prohibited. This 
seems to be an over-statement. A void marriage is no marriage at all. Buta 
marriage contracted by citizens of Ohio in Kentucky in order to avoid the laws 
of Ohio, if valid in Kentucky, will be recognized as valid by all states other than 
io. Again, in § 142 it is stated that the parties themselves are bound 
by a decree of divorce fraudulently obtained upon the voluntary appearance of 
both in a proceeding in a jurisdiction where neither had a domicile, and that they 
cannot avoid the decree in a collateral proceeding afterwards instituted in the 
state of their domicile. The author notes in the appended citations that Andrews 
v. Andrews (188 U. S. 14) is to the contrary. Tresanach as the final decision 
as to the binding effect of a decree rendered in another state lies with the United 
States Supreme Court, it would seem that there is a patent inconsistency in the 
author’s statements as to the law and as to the holding of Andrews v. Andrews. 
In the same section the author maintains that where a person goes toa state and 
resides there for the purpose of procuring a divorce, the divorce is invalid, as the 
plaintiff does not pers with the rule requiring him to have a dona fide domi- 
cile in the state in which suit is brought, and cites Andrews v. Andrews for the 
proposition. If it is intended to be laid down that a person who goes to a state 
and resides there with the intention of making it his home cannot procure a valid 
divorce in that state in case his motive in so doing was to take advantage of its 
divorce laws, it may well be doubted whether the proposition is law. Certainly 
Andrews v. Andrews goes rather on the ground that no domicile was acquired 
in South Dakota because of a lack of real intention to make a home there. 
Notwithstanding the defects of the work, however, it should prove useful to the 
yagi student as a concise and for the most part accurate statement of the 
W. 


H. LEB. S. 


THe Law or Crimes. By John Wilder May. Third Edition, edited by 
Harry pe aye ve Bigelow. Boston: Little, Brown, & Company. 1905. 
pp. liv, 366. 8vo. 

The present volume, which is a third edition of Mr. May’s well known work 
on Criminal Law, introduces even more extensive changes than did the second 
edition by Prof. J. H. Beale, Jr. One hundred and fourteen new sections and 
parts of sections have been added. The pages of its text number three hundred 
and thirty-two as against three hundred and twenty-one in the second, and two 
hundred and twenty-eight in the first edition, while the number of cases cited 
has been increased, chiefly by the addition of the late authorities, from some 
eight hundred in the first, and two thousand in the second, to over thirty-six 
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hundred in the third edition. This disproportion in the growth of the citations 
and of the text has had the advantage of leaving the latter brief enough for the 
purposes of the student, while giving something of the fullness of authority 
needed by the practicing lawyer. The first part of the book is devoted to an 
exposition of the general principles underlying both common law and statutory 
crimes, such as intent, capacity, and justification. The second gives a 
brief survey of criminal procedure, while the third consists of careful definition 
of all the principal crimes. 

The author has the misleading though common habit, probably derived by 
false analogy from the English text writers, of citing single uncontradicted 
decisions of state courts as general law. At times, too, a case cited is not 
authority for the point of law which it is said to support, — as where the famous 
case of Regina v. Keyn (2 Ex. D. 63) is quoted to prove that a nation has a 
phe aaa ay jurisdiction for three miles from its shores. Yet the work has 
obviously been given real thought. It is not a mere rearrangement of the time- 
worn text-book fallacies for purposes of sale. Its statements of principle are 
clear and refreshingly brief. Where distinctions are shadowy or incapable of 
certain application, the author has had the courage to sa wy Heng instead of 
inventing bizarre criteria which no court could be counted on to sustain. While 
the ‘book may still be too brief to be of much service to the practicing lawyer in 
preparing any particular case, yet for the student and general reader it stands 

istinctly above the average and is perhaps the best available work. 


THE CONSTITUTIONAL DECISIONS OF JOHN MARSHALL. Edited with an In- 
troductory Essay, Oy Joseph P. Cotton, Jr. In two volumes. New York 
and London: G, P. Putnam’s Sons. 1905. pp. xxxvi, 462; v, 464. 


8vo. 

If the editor of these volumes had intended to prepare the constitutional 
decisions of Marshall’s time for the present use of lawyers, he would have had 
no difficulty in forming a plan. Lawyers want a head-note giving the ratio 
decidendi, then the original reporter’s statement or an equivalent, then the 
arguments of counsel or an abstract, then all the opinions, whether oe 
or dissenting, and finally notes citing all the later cases and other literature ; an 
they care little for critical comment, being of the contented view that what is 
done is done. The task set before the present editor is the very different and 
more perplexing one of adapting cases to the uses of the general reader. His 
plan is to ms gre merely the opinions of Marshall, omitting formal head-notes, 
the technical statement of the cases, the arguments of counsel, and, with a few 
exceptions, the concurring and dissenting opinions. His editorial additions do 
not give numerous citations, but give in an introductory essay a rather con- 
ventional view of Marshall and of rey history, and prefix to each 
opinion comments indicating the doctrine of the case, the mode in which the 

uestion arose, and the editor’s estimate of Marshall’s opinion and of the in- 

uence which that —- has exercised. As judicial _—, are not written 
for laymen, and as laymen cannot be cured of a tendency to believe that a 
dictum is just as authoritative as the ratio decidendi, it seems doubtful whether 
it is just to a judge or useful to the public to take judicial opinions out of their 
habitat and to place them before the =— reader. Yet if the task is to be 
attempted, there is much to be said in favor of the present editor’s plan. In view 
of the difficulties encountered by him, it is disagreeable to call attention to 
re blemishes. The introductory omar quite appropriately intended 
to be laudatory, gives the unfortunate impression that Marshall was the whole 
court and that his opinions were dictated by partisan bias, and fails to indicate 
that throughout two-thirds of his service most of his colleagues were not of his 
own political faith. Again, the comments on the several opinions express dis- 
approval more freely than is the habit of the profession, and certainly must be 
strong meat for laymen; for the editor questions almost half of Marshall’s con- 
stitutional opinions in the Supreme Court, including almost three-fourths of 
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those which have become famous. These may well be deemed the rather 
creditable slips of an enthusiast. Of a different class is the omission to do-all 
that can be done to protect the general reader from laying too much stress upon 
dicta ; but the truth is that to render judicial opinions safe reading for laymen 
is an almost impossible undertaking. 

E. W- 


Corporations. A Study of the Origin and Development of Great Business 
Combinations and of their Relation to the Authority of the State. By 
John P. Davis. In two volumes. New York and London: G. P. Put- 
nam’s Sons. 1905. pp. ix, 318; iii, 295. S8vo. 

This work was designed as an historical introduction to a more extended 
treatise upon “the modern corporation question,” an undertaking which was 
cut short by the author’s death in 1903. The present volumes are confined to 
the earlier ecclesiastical, educational, and eleemosynary corporations, to gilds 
and municipal corporations, and to the chartered trading companies. The de- 
velopment of joint-stock enterprise in the nineteenth century and all modern 

hases of the corporation problem are practically untouched, so that nothing 
but the ambitious title suggests the purpose the author had in view. 

The book expressly disclaims original historical research, and professes rather 
to be an interpretation “of existing and accessible historical material.” But 
even of secondary sources the author had very imperfect command; and his 
narrative is confined chiefly to England, dealing with other countries only when 
some such work as Rashdal _ Universities in Europe ” gives him a broader 
outlook upon the facts. Even in the case of England, however, he has failed 
to make the most of such writers as Pollock and Maitland. For the general 
reader who desires an account of the early development of English corporations 
the book may be of some value; to the serious student it will be of little use. 

The superficial character of Mr. Davis’s historical chapters is not calculated 
to give one confidence in his interpretation of the “ nature of corporations ” or 
in his exposition of “the legal view of corporations”; and, in point of fact, 
these interpretative chapters yield results that are neither strikingly new nor 
strikingly important. It would have been well, moreover, to have deferred the 
consideration of the relation of corporations to the state until the history of cor- 
porate enterprise in the nineteenth century had been adequately examined. As 
the volumes stand, they are hardly more successful in legal interpretation than 
in historical research. Finally, in the reading of the proof “the author’s — 
representative,” to whom the work fell, has not been particularly faithful to his 
trust. Cie 


HINTS FOR FORENSIC PRACTICE. A Monograph on Certain Rules Appertain- 
ing to the Subject of Judicial Proof. By Theodore F. C. Demarest. 
New York: The Banks Law Publishing Company. 1905. pp. x, 123. 12mo. 

This book will be of practical value to the trial i of New York. It 
treats of objections to evidence, of striking out and disregarding evidence, and 
of motions to direct and set aside verdicts. Particular attention is paid to the 
effect of general objections, and to the meaning of the familiar but often little 
understood phrase, “ incompetent, irrelevant, and immaterial.” The text con- 
sists largely of extracts from New York decisions arranged in a novel and con- 
venient manner. Every quotation from a decision is followed by a “ remark ” 
in a separate mer h, which points out the relation of that case to the devel- 
opment of the law, and at the end of the cases upon a particular point the author’s 


conclusions appear in an excellent summary. The method is that of a law lec- 
ture under the case system, and the happy result should commend the plan to 
text-writers whenever the topic handled is sufficiently limited to permit its’ use. 
Although the principles involved in Mr. Demarest’s work are simple, many 
lawyers practise for years without thoroughly understanding them, and his 
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analysis of the cases will make much easier a maste of the points of practice 
which he discusses. It is to be regretted that he did not widen the scope of 
his treatise so that it would be of value to the profession at large. 


A Suort History oF Roman Law. By Paul Fréderic Girard. Being the 
first part of his Manuel Elémentaire de Droit Romain. Translated by 
Augustus Henry Frazer Lefroy and John Home. Cameron. Toronto: 
Canada Law Book Company. 1906. pp. v.,220. 12mo. 

Since its first appearance in 1895 the Manuel Elémentaire de Droit Romain 
of M. Girard has been recognized as from every point of view one of the best 
brief works available for the study of Roman law, and English readers will 
welcome a translation of the excellent historical introduction. The little volume 
is of about the same length as the historical chapters of Sohm’s Institutes, but 
the method of treatment of the two jurists is so different that students will need 
to refer to both books. Moreover yond oe gg bibliography which M. Girard’s 
translators have included has no parallel in the other manuals, and forms an 
admirable guide to the ancient and modern literature of the subject. The 
translation is faithful, though at times. too literal for English idiom, and it is to 
be hoped that Messrs. Lefroy and Cameron will feel sufficiently encouraged to 
translate the remaining portion of the work. C. H. H. 


THE AMERICAN LAW RELATING TO INCOME AND PRINCIPAL. By Edwin 
A. Howes, Jr. Boston: Little, Brown, and Company. 1905. pp. xviii, 
104. 12mo, 

This small volume explains in detail the rules of law which control the separa- 
tion of the returns from trust investments into income and ee The sub- 
jects treated include the ownership of dividends on stock, the duty of the trustee 
to preserve the corpus intact, the apportionment of loss or profit, the determination 
of the moment when enjoyment of income begins, ar the a portionment of 
current income between life tenant and remainderman. While no attempt 
is made to deal with theoretical problems of Jaw, the statement of principles is 
clear and accurate, and is couched in untechnical language. Hence laymen as 
well as lawyers should find the book useful. 


THE CONSTITUTIONAL History OF NEW York, from the Beginning of the 
Colonial Period to the year 1905, showing the Origin, Development, and 
Judicial Construction of the Constitution. By Charles Z. Lincoln. In 
five volumes. Rochester, N. Y.: The Lawyers’ Co-operative Publishing 
naan 1906. pp. xxx, 756; xvii, 725; xviii, 757 ; xxvi, 800; 547. 

vo. 

A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORA- 
TIONS, created under the “ Business Corporation Acts ” of the several 
States and Territories of the United States. By Thomas Gold Frost. 
Second Edition, enlarged and revised to January I, 1906. Boston: Little, 
Brown, and Company. 1906. pp. xv, 698. 8vo. 

STREET RAILWAY REPORTS ANNOTATED, reporting the Electric Railway and 
Street Railway Decisions of the Federal and State Courts in the United 
States. Edited by Frank B. Gilbert. Volume III. Albany, N. Y.: 
Matthew Bender & Company. 1906. pp. xxvi, Io1o, 8vo. 

Current Law: A Complete Encyclopedia of New Law. Volume IV., In- 
dictment to Witnesses. George Foster Longsdorf, Editor; Walter H. 
Shumaker, Associate. St. Paul, Minn.: Keefe-Davidson Company. 1905. 
XV, 1971. 4to. 
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